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FOREWORD 
Newell W. Ellison * 


The Washington Foreign Law Society exists for the 
purpose of increasing our knowledge of the laws and 
customs of other lands. We bring together judges, law- 
yers and teachers to learn, through a series of lectures by 
those who know, something of the background and cur- 
rent concepts of justice as it is practiced by our neighbors 
—far and near. 

Last year there were seven such lectures on the Law 
of the Muslim Near East. And in this issue of the Law 
Review we present three of those lectures, the others to 
follow in later issues. 

The rapid rise in world importance of the Arab Coun- 
tries and our sad lack of knowledge of their law is enough 
to justify the selection by the Society of this interesting 
and fascinating part of the world for study last year. 
After all it is important for us as students of world prob- 
lems to know something of the legal philosophy and cul- 
ture of countries such as Egypt and Syria and Lebanon 


* Member of the bar of the District of Columbia; member of the law firm 
of Covington, Burling, Rublee, Acheson & Shorb. 
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and Jordan and Saudi Arabia. As Mr. Justice Jackson 
—a founder of our Society—said, in opening our series 
of lectures last fall: 
The spotlight of near eastern events has stimulated our dissatis- 
faction with our own lack of knowledge and inadequate informa- 


tion about the cultures, the institutions and the viewpoints of 
these great and numerous peoples. 


We are not a debating society, nor do we attend our 
lectures on foreign law in the role of the critic. Rather 
we come together to learn something about the concepts 
of justice as practiced by other peoples. Perhaps in this 
study we shall come to understand some of our own short- 
comings in the field of jurisprudence. But, in any event, 
we will come to know other people better and in that 
knowledge we shall promote, in a small way, a better 
understanding among men. 





gM ~~ 


NATURE AND SOURCES OF ISLAMIC LAW 
MAJID KHADDURI * 


I 


CUSTOMARY LAW AND ISLAMIC LAW 


Muslim jurists took it for granted that since Islamic 
law was a divinely ordained system, its origin had noth- 
ing to do with pre-Islamic law. Some went so far as to 
assert that Islam cancelled all the legal systems that pre- 
ceded it since the Koran provided a “detailed account of 
everything.” * Others, especially the Hanafi jurists, rec- 
ognized as valid only those pre-Islamic rules and practices 
which were not expressly abrogated by divine legislation. 
While the latter school of thought saw no harm in ac- 
cepting certain pre-Islamic legal principles,’ the former 
repudiated the validity of all pre-Islamic doctrines, unless 
for the purpose of showing that no inconsistency exists 
between the two schools the term “substitution” is con- 
sidered to mean “cancellation,” as Ibn Khaldun stated, 
without giving any value judgment on the validity of pre- 
Islamic legal systems.* Neither school, however, gives an 
adequate interpretation of the origin and development of 
Islamic law, much less of the relation of law to Arab 
society. There is ample evidence to show, however, that 
Islamic law evolved from Arab customary law and that, 
after the expansion of the Islamic state, Islam absorbed 


* School of Advanced International Studies, The Johns Hopkins University. 

1Koran, XIII, 3. See also Koran, XVI, 92: “We have revealed to you a 
Book explaining everything,” and Koran, VL 39: “. . . We have neglected 
nothing in the Book. 

2 The Hanafi and Maliki jurists recognized customary law, if not abrogated 
by the Koran, as valid as Islamic law. The Hanafis maintain that “. . . the 
law preceding us is a law for us.” See 15 at-SARAKHSI, At-Massut i71- 172 
(Cairo 1913). 

3“The Shar,’ said Ibn-Khaldun, “prohibited the consideration of other 
Heavenly Books than the Qur’an [Koran]. The Prophet said: ‘do not accept 
nor refute the views of the People of the Book; say to them: We believe in 
what is revealed to us and to you; our Lord and yours is one.” IBN-KHALDUN, 
At-Mugappima 306 (Cairo). 

[3] 
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the local custom and practices of conquered territories 
no less than did other religious systems. 

The pre-Islamic law of Arabia was embodied in a 
system of customary law, comprising legal and moral 
principles, known as the sunna. The sunna grew out of 
the custom of the forefathers and its enforcement by prac- 
tice established its legal validity. Since the structure of 
pre-Islamic Arab society, even in the relatively large 
cities of Mecca and Medina, had not fully become urban, 
the character of the customary law of the settled popula- 
tion did not essentially differ from that of the tribal pop- 
ulation. Apart from the small Christian and Jewish 
colonies which had their own religious laws, the majority 
of the Arabs were idolaters; their sunna, accordingly, was 
pagan in character, based on what a nomadic or semi- 
nomadic society would need or honor. 

The most distinctive feature of this society was the lack 
of political unity, a characteristic feature in all tribal 
organizations. The sheik, or chief of the tribe, was usu- 
ally selected on the basis of seniority, nobility, and repu- 
tation for wisdom. His authority rested more on the con- 
fidence and respect of his fellow-tribesmen than on the 
power of the loose machinery of his government. The 
chief’s most important function was to make decisions on 
the basis of custom, enforced by tribal public opinion. 
But the chief had no authority to issue orders which ex- 
ceeded the customary law, for he was the executive, not 
the legislative, head of the tribe. The chief also repre- 
sented his tribe in its relations with other tribes, backed 
in his diplomatic actions by the full powers of his tribes- 
men. 

It follows that the sunna, the common law of a prim- 
itive social order, developed within a loose political or- 
ganization to supplement the benign authority of the chief 
—although it also often ran counter to his authority in 
such cases as the dakhala (asylum) —as well as to temper 
the austere desert life which provided but meagre re- 
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sources for living. ‘Thus, such customary practices as 
dakhala and najda (hospitality), developed to provide 
food, shelter, and support to helpless desert travellers. 
The loose authority of the chief was augmented by such 
severe practices as the vendetta and the cutting off of the 
right hand of the thief in order to prevent crimes against 
the person by retaliation and to protect private property 
in a society whose loose sense of property rights was too 
tempting to theft. In spite of strict custom regulating 
conjugal relations, such as stoning to death for adultery, 
the male enjoyed almost free and licentious rights in mar- 
riage, such as unrestricted polygamy, mut’a (temporary 
marriage) and divorce. The male was permitted to 
marry the female of the next kin, such as his stepmother 
and the wife’s sisters. Above all, idolatry had become 
such an integral part of the customary law that social and 
economic functions were regulated in terms of religious 
duties, such as the Aaj (pilgrimage) and other religious 
ceremonies. Even the Kahina, similar to the Greek or- 
acle, performed a social-economic function prescribed by 
religion. 

The rise of Islam, though it did not aim at displacing 
the prevailing sunna, had far-reaching effects on it. That 
Mohammed’s aim was at the outset not to alter or violate 
the established sunna is demonstrated not only by his own 
personal conduct in conforming to it (a conduct which 
earned him the title of Amin, or honest), but also by his 
insistence, especially in the Meccan period, that his mis- 
sion was merely to warn people against idolatry and to 
preach the unity of God. Mohammed’s opponents ar- 
gued, however—not without good reason—that he had 
violated the sunna; for, despite his reiteration that he 
merely intended to replace false idols by God, the repu- 
diation of idolatry itself implied the violation of the 
sunna, since idolatry was part of the customary law of the 
land. Law and religion were so closely interwoven in 
these primitive societies that an attack on religion would 
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constitute a violation of law. Thus Mohammed’s call to 
abandon idolatry in favor of the one God inevitably re- 
sulted in the establishment of the supremacy of God’s law 
over “idolatrous” law, even though customary law was 
not abolished in toto. The sunna persisted, however, in 
substance if not in form, as the basic source of divine 
legislation. 
II 
NATURE OF ISLAMIC LAW 


Islam has the character of a jural order which regu- 
lates the life and thoughts of the believer according to an 
ideal set of revelations communicated to Mohammed, the 
last of the Prophets. Thus Islam established its own 
order of right and wrong, embodying its own justice, as 
the only correct and valid one. In order to give a rational 
justification for this jural order, Islam, like other reli- 
gions, asserted that its ideal system proceeded from a high 
divine source embodying God’s will and justice. The 
need for a rational justification of this assumption is so 
great that man often seeks to satisfy it even at the risk, 
as Hans Kelsen has said, of “self-deception.” * 

In the Islamic legal theory only God, as the source of 
ultimate authority, has the knowledge of the perfect law. 
This law, which is represented in the Jewish and Chris- 
tian religions as the expression of the will of God, or as 
God’s direct creation, was raised a step higher by the 
Muslim jurist-theologians—at least after Orthodoxy had 
triumphed over the Mu’tazilites (rationalists) —to be on 
the same level as God: the divine law, as embodied in 
the Koran, co-existed with God Himself in a heavenly 
book, known as the “Mother Book,” which may be called 
the Law of Nature.’ In the same way that Natural law 


4 Ketsen, GENERAL THEORY OF LAw AND State 8 (1946). 


5 Koran, XLIII, 3: “. . . And it is in the Mother of the Book with us— 
high and wise.” See also 1 Asp aL-Qanir aL-BaGupani, Kitas Usut at-Din 
106-108 (Istanbul, 1928). For a comparison of this view with the natural law 
theory, see 1 Orro von Grerke, Natural Law AND THE THEORY OF SOCIETY 
35 et seq. (Ernest Barker trans.) 
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was regarded in the West as the ideal legal order con- 
sisting of the general maxims of right and justice, so 
Islamic law was in the eyes of the Muslims the ideal legal 
system. As a divine law it was regarded as the most per- 
fect, eternal and just law, designed for all time and char- 
acterized by universal application to all men. The ideal 
life was that lived in strict conformity with this law. 

In the Muslim legal theory, the divine law preceded 
both Society and State; the latter existed for the very 
purpose of enforcing the law. If the State failed to en- 
force the law, however, and thereby obviously forfeited 
its raison d’etre, the believer still remained under the ob- 
ligation to observe the law even in the absence of anyone 
to enforce it. The sanction of the law, which is distinct 
from the validity of the law, need not exist. For the 
object of the law is to provide for the believer the right 
“path” (shari’a), or the standard life, regardless of the 
existence of the proper authority charged with its enforce- 
ment. The Muslim jurists, however, agreed—except the 
Khariji sect*—that in theory the Muslim community must 
at all times recognize as its head an imam (or caliph), 
charged with the enforcement of the law, and that the 
community falls in error if it fails to enthrone one. “He 
who dies without an 1mam,’ Mohammed is reported to 
have said, “dies the death of a pagan.” But if the imam 
himself fails to enforce the law, the Muslims are still 
bound to observe the law regardless whether the imam, 
by the very fact that he failed to fulfill his duties, ceased 
to be the head of the Muslim community or not. 

The law comprises devotional obligations to God as 
well as rules regulating the relations among fellow-believ- 
ers. If the believer consummated his obedience to the 
law he realizes his ultimate objective in life, namely, the 
achievement of salvation. This fulfillment of the law 
would constitute his “happy” life—hard as it may seem— 


6 The first sect in Islam which advocated a return to primitive Islam. 
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by giving him an inner satisfaction that his next life would 
be assured in Heaven. 

The law existed independently of Man’s own existence. 
Just as the norms of natural law exist in nature, to be dis- 
covered by reason, so the norms of Islamic law were “dis- 
covered” by (or revealed to, in the Islamic conception), 
Allah’s Apostle. The substance of this law, which existed 
in its perfect and most complete form only in the Mother 
Book (i.e. “Nature”) was communicated to the Prophet 
Mohammed piecemeal, each verse at its proper occasion, 
and pieced together two decades after Mohammed’s death 
in a book known as the Koran. Thus the Koran repre- 
sents the earthly record of the Mother Book, the embod- 
iment of a universal law or the Law of Nature.’ 

The divine law represents an effort to rationalize a 
world in which the Prophet Mohammed found chaos and 
conflict and where his goal was order. The law provided 
guidance not only in establishing an ordered society, but 
also in distinguishing what is called hAusn (beauty)— 
hence to be followed—and qubh (ugly)—which should 
be avoided—or, in Western terminology, distinguishing 
between “good” and “evil.” ‘The divine law is a system 
of obligations (fara’id) which help to show the right 
“path” (shari’a) to be travelled by the believer during 
his life-sojourn in order to achieve salvation. This 
“path,” however, narrow as it may seem, has given the 
believer several choices between the strictly enjoined 
(fard) and the strictly forbidden (haram). For be- 
tween these two extremes the believer has the liberty 
of fulfilling certain “recommended” actions (mandub) 
and of “refraining” (makruh—objectionable) from 
others, but neither is the latter forbidden nor is the former 


7It is contended that in the same way as the Old and the New Testaments 
are the Hebraic and Syriac records of God’s commands, the Koran represents 
the Arabic version of them. (Koran, IV, 162; XII, 1; XX, 112; XLIII, 2). 
See 1 Asp aL-Qauir AL-Bacupapl, op. cit. supra note 5, at 108. For the possi- 
bility that the Koran might have been revealed in another language, see Koran, 
am _ Cf. 3 Av-SuHatisi, AL-MuUWAFAQAT Fri Usut AL-FigH 391-403 
airo). 
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obligatory. Further, between the “recommended” and 
“objectionable,” there is the category of ja’iz to which the 
law is “indifferent” and where the believer has full free- 
dom of action. For instance, the daily prayers or the 
fasting of the month of Ramadan are fard; pork, wine 
and usury are haram, any additional prayer is mandub; 
certain kinds of fish are makruh, but all other activities 
which do not fall within these categories are ja’iz.* 

The Muslim jurist-theologians assert that the basic 
principle of law is liberty; but this principle is qualified 
by another that human nature is essentially weak and can 
easily be led astray unless guided by divine wisdom. 
Hence the divine law, revealed to the Prophet Moham- 
med as a set of all-embracing commands, is both authori- 
tarian and totalitarian in nature. For it includes dogma 
as well as social and political principles; these are com- 
bined to constitute an indivisible unity. Law thus has 
the character of a religious obligation; at the same time 
it constitutes a political sanction of religion. 

Three fundamental characteristics of the law may be 
stated on which the classical Muslim jurist-theologians 
seem to have agreed. The first is its permanent validity, 
regardless of place and time. The believers, even if they 
reside outside the territory of Islam, are bound by the 
law. For the law was revealed to bind the believers as 
individuals, not as territorial groups. Secondly, the law 
takes into consideration primarily the common interests 
of the community and its ethical standards; the personal 
interests of the individual believers are protected only 
insofar as they conform to the common interests of Islam. 
Not infrequently the interests of the individual were sac- 
rificed for the sake of protecting the common interests of 
the community. For the law laid emphasis on mediation 
among individuals rather than on the regulation of their 
conflicts of interests. Thirdly, the law must be observed 


8 See A. A. A. Fyzee, OuTLINE oF MUHAMMADAN Law 16 (Oxford, 1941). 
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with sincerity and good faith. In Islam, as in ancient 
Rome, the law regards the principle of bona fides to be 
the underlying basis of the believer’s private and public 
conduct. Faithlessness, duplicity and dissimulation have 
been repudiated as inconsistent with the objective of the 
law in normal circumstances; the law permits relaxation 
of certain strict rules only under exonerating and excep- 
tional circumstances such as when the believer’s own life 
should be subject to extreme peril or he is threatened with 
death. This relaxation of the law is permitted under the 
general principle of “moderation” by virtue of which the 
believer may strike a balance between his obligations 
under the law and the circumstances permitting their ful- 
fillment. Fasting during the month of Ramadan, for in- 
stance, is compulsory for all believers; but this rule, qual- 
ified by the principle of moderation, permits the postpone- 
ment of fasting while the believer is travelling (not ex- 
ceeding three days) and exempts the sick from fasting so 
long as he is unable to fulfill the obligation. The law 
takes into account the ability of the person to fulfill the 
obligation; but the non-fulfillment of an obligation, or 
even failure to observe the law, does not necessarily imply 
the supremacy of the believer’s interests over the law. 
For the law, as the ideal divine system, sets the standards 
to which the believer has to conform; he may not alter 
or adapt the law to fit his own interests or convenience.” 


III 
SOURCES OF LAW 


The Muslim community, after Mohammed’s death, 
inherited a legal order comprising the Islamic jus na- 
turale and the Arabian jus gentium. Since the prophetic 
function was not bequeathed by Mohammed to his suc- 
cessors, divine legislation came to an end at a time when 
the Islamic state was about to embark on expansion out- 


9See 2 Aspn-ISHAQ AL-SHATIBI, Op. cit. supra note 7 at 8. 
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side Arabia. Thus the Muslim community was bound 
to fall back on customary law, which had supplied sub- 


stance for divine legislation, in conformity with the Ara- 
bian way of life. 


The development of Islamic law would have been less 
complex and the differences among the jurists probably 
less controversial and confusing if the Muslim community 
had remained confined to Arabia. The newly conquered 
territories of Persia, Iraq, Syria, and Egypt presented 
legal problems which were not easy to solve by the norms 
of a law that had developed in Arabia. The early caliphs 
and their jurisconsults inevitably had to resort to personal 
opinion (ra’y) to supplement divine legislation and cus- 
tomary law. Traditions ascribed to Mohammed permit- 
ting the use of ra’y as a source of law were cited;*° but a 
more authentic document giving evidence to the use of 
reason in early Islam is to be found in Caliph Umar’s 
instructions to Abu-Musa al’Ash’ari, a gadi (judge) of 
Basra, in which the Caliph set forth three sources to be 
used in legal decisions, namely, the Koran, the prevailing 
sunna (al-sunna al-muttaba’a) and reason.“ This doc- 
ument possesses an additional significance in its use of the 
term sunna which bears witness that in the early Islamic 
period the term still meant the Arabian customary law 
(jus gentium) and that it had not yet acquired the tech- 


nical sense of Mohammedan traditions (sunna of the 
Prophet). 


10 The so-called Mu’adh ibn Jabal’s tradition runs as follows: The Prophet 
Mohammed sent Mu’adh as a judge to take charge of legal affairs in Yemen, 
and asked him on what he would base his legal decisions. “On the Koran,” 
Mu’adh replied. “But if that contains nothing for the purpose?” asked Mo- 
hammed. “Then upon your tradition,” answered Mu’adh. “But if that also 
fails you?” asked Mohammed. “Then I will follow my own opinion,” said 
Mu’adh. And the Prophet Mohammed approved his purpose. A translation 
of this tradition is given by MACDONALD, DEVELOPMENT oF MusLIM THEOLOGY, 


JURISPRUDENCE AND CONSTITUTIONAL THEORY 86 (1903), and GotpzrHER, Die 
ZAHIRITEN 8 (Leipzig 1884). 


11 For a critical study of the text and a translation of this document, see 
Margoliouth, Omar’s Instructions to the Kadi, JoURNAI, OF THE Royal ASIATIC 
Society 307-326 (April, 1910). 





12 THE GEORGE WASHINGTON LAW REVIEW 


In the conquered territories of Syria and Iraq the term 
sunna was indiscriminately used to mean not only the 
sunna of the Prophet, but also athdr (traditions) from 
the Prophet’s companions and successors (tabiun) as well 
as local custom. If there were no Koranic rule or sunna, 
resort was made to ra’y. But ra’y proved to be so contro- 
versial a source of law that it was soon abandoned.” It 
was attacked on the grounds that it permitted legislation 
by man. The jurists, accordingly, had to find other 
means in which “reason” was used to supplement the 
Koran and sunna. 


In Iraq, Abu-Hanifa (A. D. 699-767) distisguished 
himself as the chief advocate of analogy (giyas) as a 
source of law, whenever specific Koranic verse or tradi- 
tion were lacking. His use of traditions was so conscious- 
ly selective—especially those coming from companions 
and successors—that his knowledge of traditions seemed 
palpably lacking to his contemporary critics.* Abu- 
Hanifa’s reply to those critics was that he always depend- 
ed on traditions (atha@r) in his analogical method, making 
no use of ra’y (personal opinion) ,“ but in fact his analog- 
ical reasoning and preferential choice of traditions neces- 
sarily carried with it personal opinion. In case there 
were two traditions bearing on the same subject, Abu- 
Hanifa’s choice is known as istihsan—a procedure in 
which Abu-Hanifa chose the traditions which he thought 
would be least harmful.” Most damaging of the criticism 
levelled at Abu-Hanifa’s method was his use of casuistry 


12 According to Ibn al-Mugaffa, writing during the caliphate of Al-Mansur 
(753-774 A. D.), no one but the caliph has the right to use ra’y in matters of 
military and civil administration and generally on all matters on which there 
were no traditions (athdr). See Ibn al-Muqaftfa, Risala fi al-Sahaba in Rasa’IL 
aL-BucacHa’ 121-122 (ed. Kurd Ali, 3rd ed., Cairo, 1946). 

1313 At-Kuatisp AL-BaGHDAD, TaRIKH BacuHpap 415-416, 420-421 (Cairo, 
1931). 

14] ALt-MUWAFFAQ IBN AHMAD AL-MAKKI, MANAQIB . . . ABI-HANIFA 
77-78 (Hyderabad, 1903). Cf. 13 At-KHatip aL-Bacupapbl, TaRIKH BAGHDAD 
390 (1931). 

15 Apu-Muzzarar Isa, KitaB AL-Rap ALA AL-KHATIB AL-BaGupapt 79, 102 
(Cairo, 1932). 
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(al-hiyal al-shari’yya).° While the hiyal were intended 
to temper the strictness of, or offset the evil consequences 
created by, certain rules and practices, they were, how- 
ever, often abused—especially by later Hanafi juriscon- 
sults—for the purpose of evading the law. 

Abu-Hanifa’s liberal use of analogical reasoning re- 
flected the need of a new social environment for the de- 
velopment of a system of law which originated in Arabia 
before its area of validity was widened by the rapid ex- 
pansion of the Islamic state. Although Abu-Hanifa and 
his disciples were more outspoken in the use of indepen- 
dent opinion, their critics in Iraq and Syria, such as Ibn 
Abi-Layla and Al-Awaz’i, were no less influenced by 
their social environment than Abu-Hanifa. Zufar, one 
of Abu-Hanifa’s disciples, went, perhaps, beyond the 
limits of analogy set by his master, but Abu-Yusuf (died, 
A. D. 797) and in particular Muhammad ibn Al-Hasan 
Al-Shaybani (died, A. D. 805) were more conservative in 
the use of analogical reasoning. 

In Medina, Malik ibn Anas (A. D. 717-795) had the 
reputation of making use of traditions of the Prophet and 
his companions to a larger extent than his Iraqi con- 
temporaries, but in fact those traditions were no less 
mixed with local traditions than elsewhere. Malik and 
the jurist-theologians of Medina claimed, however, that 
their city was the home of true Mohammedan traditions 
and therefore their school was designated as the School 
of hadiths (traditions). It is reported that Malik com- 
piled his lawbook, AL-MUWATTA’, from several thousand 
hadiths which he submitted for approval to seventy jurist- 
theologians. In this digest the hadiths comprised not 
only the Mohammedan traditions but also the local sunna 
and the practice of the Medinese jurists, which was re- 
garded as constituting the true Mohammedan tradition. 


1613 At-KHATIB AL-BAGHDADE, op. cit. supra note 13, at 403-404, 408-409 
(1931). 
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Malik’s procedure in selecting the body of hadiths ac- 
ceptable to recognized jurists of Medina introduced a new 
procedure, which was probably invented by him, namely, 
the ijma (consensus). This was in contrast to the Iraqi 
jurists who often disagreed with each other. To Malik 
the agreement of the Medina jurists on a rule of law 
based on a hadith (which may have been a local custom 
embodied in a hadith, or by a hadith, lacking in genuine- 
ness, circulated to sanction it) constituted law. The ijmda 
was a weapon with which the Hijazi attacked the Iraqi 
jurists (especially the Hanafites) on the ground that they 
had departed from the sunna of the Prophet. Further, 
Malik developed the principle of istis/lah, on the basis of 
which he gave legal opinion designed to serve the com- 
mon interests and welfare of the community. This pro- 
cedure was derived from the idea of the consent of the 
community and may be regarded as a form of consensus. 

The ijmda was not accepted without opposition, for it 
was feared that it might constitute legislation by man. 
The jurists, however, modifying Malik’s conception of 
ijm4 to include all the leading scholars (mujtahids), saw 
the value of “agreement” and approved of the procedure. 
This was justified by a hadith ascribed to the Prophet 
Mohammed to the effect that “my people shall never be 
unanimous in error,” and a vague Koranic verse: “follow 

. . the way of the believers.” (Koran, IV, 115.) More- 
over, the Prophet said “the learned are the inheritors of 
Prophets’”—they are therefore the ones who can interpret 
the Book (Koran, ITI, 5). 

The jurists of Iraq objected to the narrow Maliki con- 
ception of ijmda and contended that other provinces of the 
Islamic world were as capable of arriving at an ijmd as 
the Medina jurists, though in practice they betrayed sim- 
ilar local prejudices as those of the Medinese. More 
constructive criticism of local ijma was reserved for 
Shafi’i (died, A. D. 820), the first and probably the 
greatest Muslim systematic legal theorist, who widened 
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the conception of ijmda and, although he did not com- 
pletely repudiate the doctrine of the 1jmd of the scholars, 
advocated in the final revision of his doctrine the consen- 
sus of the community at large. He saw in the doctrine of 
ijma the safest and highest legislative authority. 

In trying to achieve a consistent legal theory, Shafi’i 
accepted the unquestionable authority of the Koran, but 
he rejected the sunna as a source of law unless the sunna 
was an authentic Mohammedan tradition. In this he 
tried to narrow the use of sunna, which had created con- 
fusion and disagreement in its various uses, merely to 
utterances reported on the authority of the Prophet Mo- 
hammed.” He attached more significance to the unan- 
imous consensus of the community in arriving at a rule 
of law than to a sunna ascribed to a questionable source 
(often invented by certain vested interests) or based on 
local practice. He also tried to limit the use of analogy 
to questions of detail when there was no relevant text in 
the Koran, no sunna, or consensus. Analogy, he main- 
tained, cannot supersede the other three sources of law, 
but rather it must be superseded by them. Neither should 
it be based on a special or an exceptional case; analogy 
must conform to the general spirit of the law. In taking 
this attitude Shafi’i established a balance between those 
who used analogy extensively and those who rejected it 
as a source of law. 

Shafi’i’s doctrine of the ijmd@ as the consensus of the 
community was short-lived, for not only was it opposed 
by other schools, but was even qualified by his own fol- 
lowers. Al-Gazzali, who supported Shafi’i’s insistence on 
unanimous agreement, confined unanimity to fundamen- 
tals, and left matters of detail to “agreement of the schol- 
ars.”** Ibn al-Hamman (died 1456 A. D.), in trying to 
reconcile the Hanafi with the Shafi’i doctrines, offered a 


17 See J. ScHACHT, THE ORIGINS OF MUHAMMADAN JURISPRUDENCE (Oxford, 
50). 


18] At-GHAZZALI, AL-MuSTASFA FI Usut at-Figun 115-121 (Cairo, 1937). 
2 
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formula which reduced “ijma” to agreement of the schol- 
ars in one generation, but saw no need for the expiry of 
the generation (as others contended) before an ijmda could 
be reached. 

The fundamental weakness in Shafi’i’s doctrine of uni- 
versal agreement was procedural, namely, the lack of an 
adequate method which would provide means for the 
community to arrive at an 17mda. Indeed, the whole doc- 
trine of ijma, whether based on the consent of the com- 
munity or the scholars’ agreement, suffered from this pro- 
cedural defect. Its critics, especially Al-Nazzam, a 
Mu’tazilite, attacked it mainly because of the difficulty 
of securing agreement among scholars who were scattered 
far and wide throughout the Islamic empire.” Some of 
the jurists offered a corrective by arguing that if a few 
scholars reached an agreement and no objection was 
raised by others (1jm4 al-sukut), or if the majority agreed 
and only a few raised an objection, agreement becomes 
binding upon the community.” While this narrowed the 
possibilities of disagreement, the process itself remained 
undefined. No precise definition of the i1jmda was ever 
given nor the qualification of a scholar ever agreed upon 
by the jurist-theologians. 


IV 
SCHOOLS OF LAW 


The controversy over the “sources” of law resulted 
from the termination of revelation—Mohammed’s chief 
prophetic function—without providing a rule for further 
legislation. A more serious issue that had arisen, how- 
ever, revolved on the question of succession, because Mo- 
hammed’s sudden death left the matter undecided. These 
two lacunae in Mohammed’s jural heritage profoundly 
affected the political and legal development of the Islamic 


19TBN AL-HAMMAN, AL-TAHRIR 399, 401 (Cairo, 1934). 
201 At-GHAZZALI, op. cit. supra note 18, at 121 et. seq. 
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state—the one created the greatest schism in Islam, that 
of the Shiah, and the other, confusion and diversity in 
the legal system. 


All the jurist-theologians agreed that the Koran, em- 
bodying the infallible revelations, was an unquestionable 
source of law. But here agreement ended, since the Koran 
provided no clear guidance for further legislation. Asa 
result, the controversy that followed was essentially one 
of the sources, rather than the substance, of legislation. 
The character of this controversy was not, strictly speak- 
ing, legal; at bottom it was theological, since an inquiry 
into what would constitute an authoritative “supplement” 
to the Koranic revelations is a doctrinal, not a legal ar- 
gument. 


The confusion and diversity in the initial stages of the 
development of Islamic law were opposed by the early 
jurists, arguing that the Koranic injunctions repudiated 
disagreement in the matters of religion.” Probably the 
first Muslim publicist who saw the futility of “disagree- 
ment” in the development of law was Ibn al-Mugaffa, 
who, while in the service of the caliph al-Mansur (753- 
774 A. D.), addressed to the caliph a treatise in which 
he suggested putting an end to the then existing anarchy 
of the law by its formal codification into a coherent 
system.” 

The later jurists, however, favored “disagreement” 
rather than uniformity, a tendency reflecting the force of 
local particularism and precedents. Traditions ascribed 
to Mohammed in support of disagreement were cited, the 
most important of which runs as follows: “the disagree- 
ment of my nation is a mercy.” 

This freedom in legal speculation set on foot the move- 
ment to develop a variety of schools, each led by a dis- 


21 Koran, III, 101; XCVIII, 4 For details on the early jurists’ criticism 
of disagreement, see J. SCHACHT, op. cit. supra note 12, at 95; and GoLpzIHER, 
Die ZAHIRITEN 98 (Leipzig, 1884). 


22 IBN AL-MuQAFFPA, Op. cit. supra note 7, at 117-134. 
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tinguished mujtahid, around whom a number of disciples 
gathered and discussed questions of law. Although these 
leading jurists often attacked each other, as in the case of 
Abu-Hanifa and his critics, there was on the whole a tol- 
erant attitude on the part of the Muslim community to- 
wards their leading jurists, believing that in spite of their 
differences on matters of positive law (furu) they all 
sought the truth, each according to his light.” But lack 
of direction in the tjtihad (independent judgment) and 
“disagreement” tended to multiply the schools and to 
accentuate the rivalry among their followers. During 
the second and third centuries of the Islamic era (the 
eighth and ninth of the Christian era) the Islamic World 
was abounding with a great number of schools of law, 
major and minor. But at this stage no sharp distinction 
was yet recognized between them. These schools varied 
from the liberal Hanafite and Mu’tazilite jurists—per- 
mitting large measures of independent judgment—to the 
conservative Zahirite and Hanbali jurists who, not only 
rejected ijtihad, but also insisted on a literal interpreta- 
tion of the Koran and hadith. Each school consisted at 
the outset of a group of disciples who followed their mas- 
ter in giving certain answers to specific questions, prac- 
tical or speculative. It was not until the latter part of the 
second century of the Islamic era, as a result of Shafi’i’s 
systematizing efforts, that the technical term madhab 
(school of law) was applied to the followers of Shafi’i. 
Before that it was fashionable to call the followers of each 
jurist his ashab (singular “sahib”). Probably both Malik 
and Abu-Hanifa died without realizing that they were 
the future founders of schools called after their names. 
During their life their followers were usually referred 
to respectively as the “people of tradition” (ahl al-hadith) 
and the “people of opinion” (ahl al-ra’y). In the case 
of the latter school the reference was made to the Iraqi 


23] at-SHa’RANI, Kitas at-MizaAn 6-7 (Cairo, 1932). 
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jurists, not to the Hanafites only, and in this frame of 
reference the followers of Ibn Abi-Layla (a great rival 
to Abu-Hanifa), Sufyan al-Thawri and Ibn-Shubruma 
were included. 

In the fourth century of the Islamic era, however, only 
four schools (madhahib) were recognized as orthodox, 
namely the Hanafi, Maliki, Shafi’i and Hanbali schools. 
The door of ijtihad was closed and the efforts of the jurists 
were reduced to taglid (literally, “imitation”) or sub- 
mission to the canons of the four schools. The writings 
of the founders of these schools (or their disciples) be- 
came the standard textbooks for all students of law and 
any effort to depart from them was denounced as bid’a 
(innovation). The ephemeral triumph of the Hanbalites 
over other more liberal schools of law and theology meant 
that the doctrine of taglid had become dominant in Mus- 
lin thought, since the Hanbalites opposed not only 
ijtihad, but also rejected all forms of giyas and sought to 
find all the answers to their problems in the hadith. 
Even the 1jmd, which had been established as an infallible 
principle, ranked in their eyes inferior to a weak hadith. 

The rigidity and austere life required by the Hanbali 
school was opposed by many persons in authority who 
supported the Hanafi and Shafi’i schools. The Hanbalis 
would accept neither positions in the State nor gifts from 
supporters—two important factors which were fully ex- 
ploited by their opponents and weakened the Hanbali 
followers.** Thus the Hanbali teachings were abandoned 
in favor of other schools, in spite of occasional revivals 
of Hanbalism by a number of influential jurist-theolo- 
gians, until in the eighteenth century of the Christian era 
the teachings of Ibn Taymiyyah (A. D. 1260-1327), a 
great Hanbali jurist who revived interest in Hanbalism, 
were adopted by the Whahhabi movement of Arabia as 
the official creed of the movement. 


24See 1 Inn RajaB AL-BAGHDADE, HisTorRES DES HANBALITES 10-11, 189 
(Arabic text, Damas, 1951). 
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Outside Arabia the Hanafi and Shafi’i canons became 
dominant in Iraq, Syria, Egypt and Turkey, and the 
Maliki school, shrinking in the Hijaz, spread all over 
North Africa and Spain, before the latter was restored to 
Christian rule. But there was, and still is, no restriction 
on the Muslim to change his allegiance and religious 
practices from one school to another during his lifetime. 
A number of distinguished jurists as well as men in au- 
thority had with facility, and without incurring social 
criticism or prejudice, changed their allegiance from one 
school to another.” It was even possible to find in the 
same family one member belonging to one school and the 
other to another school; and in a certain family of four 
children, each purposely belonged to a different school.” 


V 
THE SHIAH DOCTRINE 


The Sunni sectarian division in Islam includes the four 
schools of law previously considered. The Shiah com- 
prises a heterodox group the historical importance of 
which requires separate treatment. The underlying differ- 
ence between the Shiah and Sunni legal theory is the doc- 
trine of the imamate (the Shiite term for the caliphate) 
which narrows the qualifications of the candidate for this 
position not merely to the tribe of Quraysh, the qualifica- 
tion required by the Sunni, but still further to ahl al-bayt, 
the descendants of Ali and Fatima.” The Shiah accept 
the legitimist right of Ali to the imamate as an article of 
faith; for, it is held, Ali was designated by Mohammed 
and after him his descendants in direct line. This desig- 
nation, made at a special occasion, entrusted Ali with 
divine authority; at the same time it clothed him with a 


25] aL-SHAR’RANI, OP. cit. supra note 23, at 36-40. 

26 See Go_pzIHER, LE DoGME ET LE LOI DE L'Istam 42-43 (trans. Felix Arin, 
Paris, 1920). 

27 Ali was the cousin and son-in-law of Mohammed; Fatima was the daughter 
of Mohammed and wife of Ali. The Shiah are today concentrated in Iran and 
southern Iraq. 
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secret knowledge (ta’wil), empowering him to interpret 
the Koran as well as to make—to some even to abrogate— 
the law. This esoteric knowledge Ali passed on to his 
sons from generation to generation.” 

This doctrine, regarding Ali and his descendants as the 
repository of the Islamic truth, was further elaborated 
by Ali’s devoted followers to invest him with superhuman 
qualities, raising him and his descendants to a level higher 
than fallible human beings. To certain extremists, Mo- 
hammed is slightly eclipsed by Ali, and to the Ali-illahis 
—who regarded Ali as God—God’s revelations, miscar- 
ried by the Angel Gabriel to Mohammed, were originally 
intended for Ali. To the majority of the Shiah, however, 
Ali was to rule by Divine Right, armed with authoritative 
knowledge bequeathed to him from Mohammed—a 
knowledge which placed him beyond the reproach of 
human beings. He and his descendants formed, in con- 
trast to the Sunni caliphs, a caste not only of infallible, 
but also impeccable, imams. 

Differences of opinions on the nature of the imamate, 
itself the cause of dissension in Islam, gave rise to sub- 
divisions within the Shiah sect. Apart from the Zaydis, 
who permit the election of the imam from among Ali’s 
descendants, the principal sub-divisions are two, the so- 
called Twelvers and Seveners. This division took place 
after the death of the sixth imam, Ja’far al Sadiq (died 
765 A. D.); the Twelvers supported Imam Musa al- 
Kazim and the Seveners supported the claim of his elder 
brother Isma’il (died 763 A. D.). The minority followed 
Isma’il, whose descendants established the Fatimid cal- 
iphate in Egypt (972-1171 A. D.), and these Seveners are 
now to be found only in India, Central Asia, Syria and 
the Persian Gulf. These are often called the Isma’ilis. 

The majority of the Shiah, the Twelvers, were, and 
still are, supporters of the imamate of Musa al-Kazim 


28 Ar-Hitu1, At-Basu’L-Hapr AsHAR 62-81 (trans. W. M. Miller, London, 
1928). 
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and his descendants to the disappearance of the twelfth 
tmam Muhammad ibn al-Hasan al-Askari in 874 A. D.” 
No other imam has been selected since the disappearance 
of Muhammad, because his absence (ghayba) did not 
mean that he had perished; his spirit, it is held, is still 
with his fold. The doctrine of the ghayba (absence of 
the imam) and his final return as the mahdi (messiah), 
to dispense justice and righteousness in a world now full 
of sin, form the basis of the Twelvers’ creed. During the 
imam’s absence, the creed and the law have been inter- 
preted by the mujtahids (scholars) who acted as agents 
of the imam. Owing to continual persecution under suc- 
ceeding Sunni caliphs and sultans (mainly because the 
Shiah were opposed to the Sunni caliphate), the Shiah 
developed the doctrine of kitman or taqiyya (dissimula- 
tion) which permitted the members of this sect to hide 
their belief if necessary for their protection. This prin- 
ciple is based on a vague Koranic injunction,” but the 
mujtahids have regarded it as an integral part of their 
creed. ; 

The Shiite concept of law is more authoritarian and 
far more detached from social reality than the Sunni 
concept. This is so not only because the final authorita- 
tive interpretation of the law has been placed in the imam, 
but also because of his infallibility and his possession of 
an esoteric knowledge of the true meaning of the law. 
Not even the absence of the imam helped to transform this 
character of the law, for the mujtahids acted only as 
agents of the imam, not as free representatives who fol- 
lowed their independent judgments. Thus ijtihad in 
Shiite law has different meaning from the Sunni concept, 
at least before the closure of the door of tjtthad.™ 


29 Born in A. D. 873, Mohammed is said to have disappeared in mysterious 
circumstances when he entered a cavern in search of his father who died at 
Samarra, then capital of the caliph. From that cavern the child never returned, 
but the Shiah believed that he is still alive and will return as the Mahdi-Imam. 

30 Koran, III, 27. 


31 Cf. A. A. A. Fyzee, op. cit. supra note 8, at 35, (Oxford, 1949). 
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In the Shiite, as in the Sunni, legal theory the Koran 
is accepted as an unquestionable source of law; but the 
hadith is not accepted unless related by an 1mam recog- 
nized by the Shiah. The ijmd is rejected because neither 
the community nor even the scholars have the final legal 
authority to interpret the law. Analogical reasoning 
plays a less significant part in the law, at least in contrast 
to the more liberal Sunni schools, because the mujtahid’s 
opinion must be supported by a tradition or the precedent 
of an imam. 

The differences between the Shiite and Sunni law in 
matters of detail (furu) are hardly more marked than 
those between one Orthodox Sunni school of law and an- 
other. Apart from the doctrine of the imamate, and the 
consequential emphasis on the authoritarian character of 
the law, the Shiite system might have constituted a fifth 
madhhah, or school of law. However, the revolutionary 
character of Shiite opposition tended to accentuate the 
Sunni-Shiite schism and rendered the recognition of their 
doctrine as Orthodox exceedingly difficult.* 





32 Some of the Shiite extremists accused Caliph Uthman of deliberate sup- 
pression of certain Koranic verses favorable to Shiahism, but the majority ac- 
cepted the same Koran as the sunna, although they admit that it does not repre- 
sent the original version. 

33 LAMMENS, ISLAM: BELIEFS AND INstiITUTIONS 151-152, (trans. Sir Denison 
Ross, London, 1929) ; and Giss, MopERN TRENDS IN IsLam 12, (Chicago, 1947). 





MARRIAGE, DIVORCE AND INHERITANCE 
IN ISLAMIC LAW 
MAHMOUD HOBALLAH * 


In Dr. Khadduri’s paper the general nature and the 
sources of Islamic law have been discussed. In the fol- 
lowing a brief outline will be given of one of the most 
important parts of Islamic law which has made a very 
strong imprint on the life of the Islamic peoples, the law 
of family relationships and inheritance. It is plainly 
impossible to present a comprehensive picture of such a 
voluminous and controversial subject in a brief space and 
this paper will therefore be confined to a general outline 
of the basic principles of this field of Islamic law. 

Islam is a way of life. It covers man’s whole field of 
activity and regulates the spiritual and personal aspects 
of his life as well as the physical and social ones. The 
spiritual aspects are technically termed devotions and the 
social aspects are termed transactions. Although distin- 
guished from one another, devotions and transactions are 
not exclusive of one another. Their ultimate ends and 
functions are the same, namely, to promote man’s welfare. 
Devotions and transactions in the concept of Islam are so 
interconnected, so interwoven, that it is hard to determine 
where the sphere of the one ends and that of the other 
begins. A man cannot be socially good unless and until 
he is spiritually good. The inner and the external life of 
man have thus been intimately blended so that neither 
of them can be enriched or reach its ultimate perfection 
without the other. That which truly helps one of them 
must thereby help the other. 


I 
MARRIAGE 


Marriage is a civil contract, but it also has its spiritual 
content. The Prophet of Islam has said, “He who mar- 


* Director, The Islamic Center, Washington, D. C.; Professor of Ethics and 
Psychology, al-Azhar University, Cairo, Egypt. 
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ries perfects half his religion. Let him therefore take 
care of the other half.” Marriage has a deeper sacred 
content than other contracts because it touches upon the 
very foundation of mankind and entails a closer relation- 
ship between the parties than any other contract. 

Since marriage is a civil contract between husband and 
wife it ought to satisfy all the basic requirements of a con- 
tract. The conditions prerequisite for the validity of the 
marriage contract can be summarized as follows: The 
contracting parties must be mature in age and mind and 
be free to act. There should be no circumstance which 
would make it illegal for the couple to marry one another. 
The contract itself should not be limited in time, and it 
should be made public or at least two witnesses should be 
present during the marriage ceremony. Lastly, the wife 
should be given a dowry. If any of these conditions ex- 
cept the last is not satisfied, the contract is null and void. 
Failure to grant a dowry will neither vitiate the contract 
nor will it deprive the wife of her right to a dowry. If 
the dowry was neither determined nor mentioned, the 
wife has the right to claim from her husband the dowry 
of her equals and the husband will be obliged to pay the 
same. Since in principle Islam grants women the same 
rights as men, women are parties to the marriage contract 
and not mere objects of the contract. 

No specific age for marriage was mentioned either in 
the Koran or in the traditions of the Prophet. It is true 
that the Holy Koran speaks about “the age of marriage,” 
but it does not determine any particular age, and so leaves 
its determination to circumstances and climatic condi- 
tions. Every community is thus given the right to deter- 
mine the age of marriage deemed fit and suitable for the 
growth of its individuals. As for minors, it is said by 
some schools that they can be given in marriage by their 
guardians, but they will have the option of confirming 
or repudiating the marriage contract when they reach 
majority. Some schools, however, say that such option 
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can only be exercised if the guardians are not the fathers 
or grandfathers. 

There are certain persons who are not allowed to marry 
one another. One may not marry any of his ascendants, 
descendants, brothers or sisters, whether they are con- 
sanguine, uterine, or full, nor their descendants. Nor 
may one marry any of the following: the brothers or sis- 
ters of his or her ascendants; the foster mother or the 
foster father or any of their relatives who would be pro- 
hibited if the relation were that of blood; the mother- 
in-law or father-in-law; the step-son or step-daughter. 
Lastly, it is prohibited to have as co-wives women who 
are sisters or who would be otherwise prohibited from 
marrying each other if one of them were a man. 

Marriage may be contracted for one or all of the fol- 
lowing purposes: the propagation of the human race; the 
unification of different people so as to create between them 
a bond of relationship which is not less if not more im- 
portant than that of blood relationship; to cherish in man 
and woman a sense of responsibility which is particularly 
essential for human stability and progress; to develop in 
man and woman the feeling of respect and love, and to 
keep the character of both man and woman pure and 
clean. But the more often repeated purpose in the Holy 
Koran is to the end that each one of the couple should 
find “comfort,” “peace of mind,” “ease of mind,” “tran- 
quillity and quietude in the other.” We read in the 
Koran, “And one of His signs is that He created mates 
for you from yourselves that you may find quiet of mind 
in them and He put between you love and compassion.” 
That “ease of mind” is not likely nor is it usually achieved 
unless a man marries only one wife. The religion of 
Islam, however, is alive to the fact that, in some cases and 
among some communities, plurality of wives may be abso- 
lutely essential and monogamy would be disastrous to 
the social progress of the society and undermine its very 
existence. Therefore plurality of wives which was al- 
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lowed in Arabia without restriction in pre-Islamic times 
is permitted with certain limitations. It was not, how- 
ever, primarily intended for the satisfaction of anyone’s 
sexual desires but rather as a solution to certain social 
problems which could not otherwise be solved. This is 
shown by the fact that polygamous marriages have been 
subjected to a number of conditions to limit their prac- 
tice. Chief among these conditions is the requirement 
that the husband must treat his wives equally. It is illegal 
for him to show any preferences. It would be permissible 
for a Muslim government to limit polygamous marriage 
even further as long as there is no direct contradiction of 
Islamic principles. 


II 
DIVORCE 


Despite the fact that the marriage contract is supposed 
to be a permanent one, and despite the sacredness which 
is attached to the marriage tie, the religion of Islam rec- 
ognizes the necessity of keeping the way open for its dis- 
solution if the parties concerned have made their decision 
that they can no longer live together as husband and wife. 
Nothing is more harmful to the individual and society 
than the forcing of such a couple to live under the same 
roof under the pretense that they are finding “ease of 
mind” in one another. Divorce, thus recognized as a 
necessary evil, is a preventive measure to avoid tensions 
which may prove more dangerous and more evil than the 
dissolution of the marriage. It ought not to be resorted 
to before all means to effect reconciliation have been ex- 
hausted. If the couple cannot live together and all means 
of reconciliation have utterly failed, divorce will be, then, 
the best alternative. 

Here we find a very expressive and instructive verse 
of the Holy Koran. It is stated (Sura’ IV, 39) “If you 





















1A Sura is one of the chapters or sections of the Koran. 
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fear a breach between them [man and wife], appoint two 
arbiters, one from his family, and the other from hers; 
if they wish for agreement, God will cause their recon- 
ciliation.” Thus it is here enjoined upon the Muslims to 
try to effect reconciliation before resorting to divorce. 
Again we read (Sura IV, 24): “If you hate them [your 
wives |, it may be that you dislike a thing in which God 
has placed abundant good.” Here men are told not to 
be hasty about divorce, for the wives whom they want to 
divorce may be the source of blessings to them. It was 
often repeated by the Prophet that divorce is the most 
hateful of all things permitted. The traditions of the 
Prophet have also here laid down various conditions, de- 
signed to make the repudiation of the wife more difficult, 
and to leave the door open for reconciliation. Here again 
if a Muslim government or a Muslim community deems 
it necessary to lay down rules for the procedure of divorce 
and to place such limitations upon the husband as are 
not inconsistent with the principles laid down by the Holy 
Koran, such regulations will be acceptable. In general, 
Islamic law does not require specific grounds for divorce 
on the part of either the husband or the wife. Limita- 
tions, however, lately contemplated in some Muslim quar- 
ters, were defeated due to the strong opposition which 
they encountered. But whether such limitations are in- 
troduced or not, the number of cases of divorce as well 
as of polygamy in Muslim countries is not proportionately 
alarming. Indeed, they are much less than one would 
rationally expect. Deeply conscious of their religious 
duties and obligations and faithful to their covenants and 
contracts, Muslims as a rule do not easily resort to divorce. 

Although procedures differ, a wife has the same basic 
right to divorce as has her husband. If divorced, how- 
ever, a woman cannot remarry any man other than her 
previous husband before some definite period of time 
elapses so as to be sure that there is no pregnancy from 
the previous marriage; since there is no similar problem 
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in the case of the man he may remarry as soon as he is 
divorced. In case of a divorce the wife must return the 
dowry she received from her husband. The husband is 
strongly urged to take no more. The case of the wife of 
Thabit Ben Keise is a typical example. There the wife 
went to the Prophet and said, “I have no grudges or com- 
plaints against Thabit, but I cannot live with him as a 
wife.” The Prophet said, “Would you give him back the 
orchard he has conferred upon your” When the answer 
was in the affirmative, Thabit was called forth and the 
matter was immediately settled. But if the husband is 
the divorcing party or responsible for the divorce, the 
wife keeps all she has received from him and in many 
cases she may get either more or continued support, as 
is specified by the Islamic jurists. The subject should not 
be closed without a reference to a verse of the Holy Koran 
which explicitly provides that wives have rights upon 
their husbands equal to their obligations. It reads (Sura 
II, 228): “And their rights [the wives’] are equal to 
their obligations in a just manner.” 

The custody of the child whose parents are divorced is 
the right of the woman so long as the child can reasonably 
be entrusted to her. If she remarries, custody will go to 
her mother, or if not available or fit, to the mother of the 
child’s father. In any case, the husband, if able to do so, 
has to support both the child and the person caring for 
the child. 


IIT 
INHERITANCE 


Before going into the subject of inheritance, I should 
like to refer to some basic underlying principles. First, 
that property, although private and of private concern, 
has a social function and responsibility. During his life- 
time the rich man has to maintain the poor and weak 
among his near relations. When he dies such relatives 
share the property from which they received benefit when 
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he was alive and in the accumulation of which they some- 
how participated. The religion of Islam does not encour- 
age the pre-Islamic practice which was universally pre- 
vailing—that is, the vast accumulation and concentration 
of wealth in one hand. Upon these various basic princi- 
ples the law of inheritance can be said to be based. 

In Islamic law the distribution of the estate is deter- 
mined by the law rather than by the will of the deceased. 
A person may dispose by will of one-third of his estate 
only, provided that no part of this one-third may be be- 
queathed to any of the legal heirs. All transactions or 
gifts made during the last illness are considered as be- 
quests and thus are valid only within the limitation of 
this one-third of the estate. The estate itself is to be 
widely distributed among the heirs. Rather than handing 
it to the oldest son or to those who could smite with their 
spears, it is divided among the heirs so that the females 
as well as the weak and the infants become co-sharers 
with the rest. The wife also receives a share of her hus- 
band’s estate in contrast to pre-Islamic times. 

The heirs are wife or husband, descendants and ascend- 
ants, and collateral relatives. For the sake of simplicity 
they are divided by the Hanafi School into two groups: 
those whose shares are specified, and those who take the 
residue. The first group consists of four males and eight 
females—the father, the grandfather, the uterine brother, 
the husband, the wife, the daughter, the son’s daughter, 
the mother, the grandmother, the sister, full, consanguine, 
and uterine. Those who take what is left are the males 
related by blood, such as sons and their sons, fathers and 
grandfathers, full or consanguine brothers, and their de- 
scendants. If none of either group is alive the property 
will go to the nearest relative extant and if there is no 
relative the inheritance will go to the treasury. The 
manner of the distribution of the estate can be summarized 
in this way: when a male and a female heir are of one 
and the same level, the male heir will get two shares, the 
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female only one. The sharers and those who take the 
residue are not exclusive of one another; some of the 
sharers may also have the power to take as residuaries. In 
some cases women may be in the class who take the 
residue. 

As can be seen from this brief outline, Islamic law has 
given careful consideration to the regulation of family 
relationships and inheritance and has built an intricate 
but not inflexible structure which caught deep roots in 
Islamic society and has caused these fields of law to re- 
main relatively untouched by Western influence in many 
Islamic countries. 





PRINCIPLES OF THE ISLAMIC LAW 
ON CONTRACTS 


ABDUL JALIL AR-RAWI* 


In contrast to the law of family relationships and in- 
heritance which, in the Arab states, is still governed by 
Islamic law and statutes based on Islamic law principles, 
the law of contracts has to a large extent been made part 
of Western-type codes. The most recent of these codes 
in particular, however, embody principles of the Islamic 
law on contracts and in addition these principles are of 
importance where contracts in family relationships, such 
as marriage contracts are concerned. Therefore a brief 
outline of the Islamic law of contracts will be given to 
serve as a basis for the understanding of some of the prin- 
ciples which have been absorbed into the modern legisla- 
tion of the Arab countries. 

The word “contract” or “obligation” is mentioned in 
the Koran in the beginning of the Sura (chapter) of the 
Table (V, 1), where it is stated: “Oh, you who believe! 
fulfill your obligations (uqud).” According to the com- 
mentators the term uqud includes covenants, contracts, 
agreements, treaties and engagements. Here we are con- 
cerned only with its meaning in private law. The various 
schools of Islamic jurisprudence did not deal with the 
“doctrine of contract” in the same manner as modern civil 
law. ‘They established, however, various categories of 
contracts such as sales, leases and others. 

During the last period of the Ottoman Empire, when 
the rules of Islamic law on contracts and torts were codi- 
fied in a digest patterned after continental European 
prototypes, the principles of the Islamic law of contracts 
were laid down much in the manner of European codes. 
However, this digest, called the Mejelle did not contain 
a systematic exposition of the doctrine of contracts as such 


* Counselor, Embassy of Iraq, Washington, D. C. 
[ 32] 
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but treated most of the basic principles of contracts under 
the heading of Sale (Book I). It definies contract as 
“what the parties bind themselves and undertake to do 
with reference to a particular matter. It is composed of 
the combination of offer and acceptance,” (Article 103). 
In the following treatment the basic principles of the Is- 
lamic law of contracts will be discussed on the basis of the 
Hanefite rite as codified in the Mejelle.* 


I 
THE FORMATION OF A CONTRACT 


The requirements for the formation of a contract are 
essentially the same as those of Anglo-American law. 
They include: consent of the parties, a lawful object and 
cause. 


1. Consent. 


Consent of the two contracting parties is a basic re- 
quirement of every contract. It is the relationship be- 
tween the offer by one party and the acceptance by the 
other. According to Article 101 of the Mejelle the offer 
is the statement made in the first place by one of the two 
contracting parties raising the subject between the parties. 
Article 102 defines acceptance as the statement made in 
the second place by the other party which completes the 
contract. It is required that acceptance must be in ac- 
cordance with the offer. 

Offer and acceptance can be accomplished in several 
ways: orally, in writing, through appropriate acts or 
through symbols (Mejelle, Book I, Chapter 1, Section 
1). Silence may constitute acceptance if the circum- 
stances are such as to justify the conclusion that the party 
intends his silence to mean acceptance. According to the 


1 An English translation of the Mejelle may be found in Hooper, THe Civit 
Law OF PALESTINE AND TRANS-JORDAN, vol. 1, Jerusalem, 1933. All references 
to Articles hereafter will be to Articles of the Mejelle. 
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Islamic law of the Hanefite rite on which the Mejelle is 
based, the parties possess an option during the meeting 
at the place of sale, after the offer has been made, up to 
the termination of the meeting (Article 182). That 
means that the offer can be accepted at any time during 
the meeting and also that the parties may change their 
minds before the meeting breaks up. 

Contracts entered into because of effective constraint 
are invalid (Mejelle, Article 1006). Effective constraint 
is defined as being present “if the person who is the sub- 
ject of such constraint performs the act he has been forced 
to do, in the presence of the person causing the constraint, 
or of his representative” (Article 1005). Misrepresenta- 
tion also invalidates a contract, but only if in addition to 
being flagrant there is also deceit (Articles 356 and 357). 
A sale may further be cancelled for a number of other 
reasons such as misdescription, which means that the 
seller represented the property sold as possessing certain 
desirable qualities but that the property proved to be 
devoid of such qualities (Article 310). 


2. Competence of the Parties 


Another requirement for the formation of a binding 
contract is the competence of the parties. The basic prin- 
ciple is that every person has inherently the right to dis- 
pose of his property unless he is under interdiction. In- 
terdiction is defined in the Mejelle (Article 941) as “pro- 
hibiting any particular person from dealing with his own 
property.” “Minors, lunatics and imbeciles” were ipso 
facto considered as interdicted (Article 957). Prodigals, 
defined as persons “who by reckless expenditure waste 
and destroy [their] property to no purpose” or who “are 
deceived in their business owing to their being stupid or 
simple-minded,” may be interdicted by the Court (Ar- 
ticles 946 and 958). Persons who are in debt may be 
interdicted by the Court upon application of their cred- 
itors (Article 950). 
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The Mejelle distinguishes further between a minor “of 
imperfect understanding” who is a “young person who 
does not understand selling and buying, that is to say, who 
does not understand that ownership is lost by sale and 
acquired by purchase, and who is unable to distinguish 
obvious flagrant misrepresentation amounting to five in 
ten, from minor misrepresentation,” and a minor “of 
perfect understanding” that is a person “who can distin- 
guish between these matters” (Article 943). A minor of 
imperfect understanding may not make any valid dispo- 
sition of his property even with his tutor’s consent (Ar- 
ticle 966). A minor of perfect understanding may enter 
into transactions which are purely to his own benefit. He 
may, for example, accept gifts. Transactions purely to 
his disadvantage, such as the giving of gifts are not per- 
mitted, even if the tutor consents. Contracts which are 
not certain to yield either a benefit or a disadvantage to 
the minor may be concluded with the tutor’s consent (Ar- 
ticle 967). The tutor may also turn over to a minor of 
perfect understanding a portion of his property on a trial 
basis. If he proves to have a mature mind in handling 
this portion of the property then the tutor may deliver to 
him the remainder of the property (Article 968). The 
other categories of interdicted persons are assimilated to 
minors of imperfect and perfect understanding with re- 
gard to their right to contract. Special rules apply to 
interdicted debtors (Articles 998 to 1002). It might be 
mentioned that the Mejelle does not fix a definite age of 
majority. Puberty is determined on the basis of sexual 
maturity (Article 985) and property should be handed 
over to a person who has reached puberty only if he proves 
capable of handling it (Articles 981 and 982). The Is- 
lamic jurists differ with regard to the capacity of an in- 
toxicated person to conclude a contract; some deny it, 
others assert that such a person may enter into contracts. 

A peculiar feature of Islamic law is the limitation put 
upon the right to dispose freely during “mortal illness.” 
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This term is defined in Article 1595 of the Mejelle as “a 
sickness where in the majority of cases death is imminent, 
and, in the case of a male, where such person is unable 
to deal with his affairs outside his home, and in the case 
of a female, where she is unable to deal with her domestic 
duties, death having occurred before the expiration of 
one year by reason of such illness, whether the sick person 
has been confined to bed or not.” The restrictions im- 
posed upon such a person have the primary objective of 
preventing the disposal of property at such a time to the 
detriment of the person’s legal heirs.’ 

The Islamic law was one of the earliest systems of laws 
which gave women, whether married or unmarried, the 
capacity to make contracts. This rule was not accepted 
by many other legal systems such as the Greek and Roman, 
and even modern systems, such as the continental Euro- 
pean codes and the Anglo-American common law, recog- 
nized women’s full capacity to make contracts only rela- 
tively recently. While in early common law married 


women lacked this capacity, Islamic law permitted a 
married woman to spend from her husband’s money 
whatever she desired, as long as she was not a spendthrift. 


3. Subject Matter of the Contract 


The subject of a contract must be legal. The thing to 
be sold must be in existence (Article 197); thus for ex- 
ample the sale of the fruit of a tree which has not yet 
appeared is considered void (Article 205). The thing 
to be sold also must be capable of delivery; thus one can- 
not sell a boat which has sunk in the sea and cannot be 
raised or an animal which has run away and cannot be 
retrieved (Article 209). Likewise what is sold must have 
a specific value and must be known to the parties, that is, 
it must be specifically described or pointed out (Articles 


2The subject of mortal illness was dealt with in some detail and with a 
critical evaluation of the Mejelle’s definition by Hasan Kabalan, “La maladie 
de la mort et la peur de la mort en droit Musulman (selon Vécole Hanafite),”’ 
2 Revue Jupicrtaire LIBANAISE 33. 
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199 to 202). No property may be the subject of a contract 
which it is unlawful to enjoy (Article 127), such as pork 
or wine which are prohibited to Muslims. Contracts 
may be concluded for the manufacture of a particular 
thing and for personal services (Articles 124 and 562). 
The contractor for the manufacture of a thing constitutes 
an exception from the strict rule that the thing sold must 
be capable of delivery. An important exception from the 
rule that the thing sold must be in existence was made by 
the Mejelle by permitting sale by immediate payment 
against future delivery. Such a sale was valid if the 
quantity and quality of the things sold could be deter- 
mined, for example the highest or lowest number or 
value (Articles 380 to 387). 


4. Cause 


The fourth requirement of a valid contract is the inten- 
tion and purpose. Thus Article 3 of the Mejelle stipu- 
lates: “In contracts effect is given to intention and mean- 
ing and not to words and phrases.” If the purpose of the 
contract disappears it is thereby cancelled. For example 
if a man concludes a contract with a woman to nurse his 
infant child and the child subsequently dies, the contract 
becomes void. 


II 
TERMINATION OF A CONTRACT 


A contract may be terminated either by general causes 
or through specific conditions embodied in the contract. 
The most common form of termination of a contract is 
through performance of their obligations by the parties. 
A party may also be released from the contract by the 
other; thus in the case of a guarantee the creditor may 
release the guarantor from his obligation (Mejelle, Ar- 
ticle 660). A creditor also may release the debtor from 
his debt. Basically, the Islamic law does not recognize 
a statute of limitations and a hadith attributed to the 
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Prophet states that “the right of a Muslim is not extin- 
guished by the passage of time.” In practice certain 
limitations were established, however, and the Mejelle 
stipulated that actions relating to debt, inheritance, real 
property held in absolute ownership and others could 
not be brought after fifteen years had elapsed. In other 
cases such as actions concerning the fundamental consti- 
tution of pious foundations (wagqf) thirty-six years had to 
elapse (Articles 1660 to 1675). The obligation also be- 
comes extinct if it becomes impossible of fulfillment. 
Thus if the thing sold is destroyed before it is delivered 
to the purchaser the purchaser has no liability (Article 
293). If it is destroyed after delivery no liability attaches 
to the vendor (Article 294). 

The Mejelle deals in considerable detail with condi- 
tions attached to various contracts and stipulations en- 
abling the parties to cancel the contract under certain 
circumstances. It would lead too far, however, to dis- 
cuss these details in this brief paper. 


III 
‘TRANSFER OF THE OBLIGATION 


The rights under a contract may be transferred by one 
of the two contracting parties to a third party. A con- 
tract for the transfer of a debt may be concluded between 
the original debtor and the creditor, provided the person 
to whom the debt is transferred agrees (Article 682). The 
contract is also valid if concluded between the creditor 
and the transferree (Article 681), or the transferee and 
the original debtor, provided the creditor agrees (Article 
682). 

In concluding this brief discussion of some of the basic 
principles of the Islamic law of contracts it should be 
stressed that the Islamic law on this subject is not so rigid 
that it is incapable of development. Some of the Islamic 
countries, foremost among which is Turkey, have com- 
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pletely abandoned the Mejelle and the rules of Islamic 
law and have adopted rules of Western law. Others, 
such as Egypt, Syria and Iraq have succeeded in embody- 
ing Islamic principles into codes and statutes which are 
meeting modern requirements. However, these new 
statutes have utilized the works and teachings of Muslim 
jurists of various schools whereas the Mejelle was based 
exclusively on the doctrines of the Hanefite rite, which 
was the official rite of the Ottoman Empire. Further- 
more, exceptions to the strict rules of the law have been 
made in the public interest. There is no objection in our 
time to the adaptation of the rules of Islamic law to fit 
present-day life, since a general principle of Islamic jur- 
isprudence recognizes that certain conditions permit the 
modification of the law. 








NARROW AND WEAK TRADE-MARKS 


LEWIS S. GARNER * 


In trade-mark and trade name cases, the question 
whether the plaintiff's mark is “narrow” or “broad” has 
recently become one of the most important factors. It is 
seldom today that a user of a mark of identity, seeking 
protection against unfair competition through confusion 
of source, is not confronted at the outset with the defend- 
ant’s large stack of registration certificates of third parties, 
plus listings of usages from trade directories, telephone 
directories and search bureaus, and pages from diction- 
aries—together with vehement argument that monopolies 
are evil. 


It is the purpose of this article to demonstrate that 
“narrowness” is at present often given more importance 
than it deserves. “Narrow” or “weak” trade-marks or 
trade names have been most commonly described as those 
which are descriptive or uninvented, or are used by many 
persons, or both. The owners of such marks are held to 
be estopped from obtaining injunctive action against usage 
as to any marks and goods except those virtually identical 
to their own. Some decisions explain the holding by 
stating that where the marks are narrow, confusion is 
likely only as to a narrower range of similar marks and 
goods. It is the thesis herein that this conclusion, so 
often blithely assumed, requires more definite proof. 
Some decisions even imply that, because of narrowness, 
confusion will be allowed to continue even when it is 
found likely.” 


* Member of the bar of Illinois; member of the law firm of Rogers and 
Woodson, Chicago, Ill. 


1 Sunbeam Lighting Co. v. Sunbeam Corporation, 183 F.2d 969, 971 (9th Cir. 


1950) “. . . the case is not solved by the simple finding as to whether defend- 
ants’ use of the word ‘Sunbeam’ results ‘in confusion and likelihood of confu- 
sion. [p. 972] . . . If plaintiff’s goods are so good that the mere mention of 


their trade name or mark would be sufficient for a reasonable person to select 
an article bearing it [confusion?], no matter how unrelated plaintiff's goods are 
to the article, then, it seems to us, plaintiff must suffer the price of virtue. 


[40] 
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The same facts which are held to cause narrowness may 
also be used to support various other defenses, such as 
acquiescence, but these are actually entirely separate from 
the narrowness defense. The real essence of narrowness, 
as will be demonstrated herein, is a previously unrecog- 
nized factor, which is an “education” or “conditioning” 
of the public, caused by sufficient widespread usage to 
narrow in fact the area of marks and goods as to which 
confusion is likely. 


I 
THE PRESENT LAW 


The U. S. Supreme Court decision in Columbia Mill 
Co. v. Alcorn,’ is the earliest usually cited in the narrow- 
ness defense. Descriptiveness and third party usages were 
referred to, but actually they were mentioned in support 
of other defenses—lack of priority and the right to indi- 
cate the geographical origin of one’s goods—not narrow- 
ness. Many of the decisions cited in narrowness argu- 
ments refer to the “narrowness factors,” (descriptiveness 
and third-party usages), in this way, so that such deci- 
sions are not actually relevant to the narrowness defense. 
Narrowness began to be recognized as a separate factor 
in the Simplex*® and Blue Ribbon‘ decisions. The Sim- 
plex decision was reversed ° but the opinion attained im- 
mortality on the point by being quoted with approval by 
the U. S. Supreme Court in a somewhat similar case, 


If, in [the] course of our free enterprise, someone would market an unworthy 
article outside plaintiff’s field bearing the name Sunbeam it must be borne as 
not an unlikely circumstance following plaintiff’s selection of a non-fanciful 
word popular with commercial concerns.” But the public also pays this “price 
of virtue”; S. C. Johnson & Son, Inc. v. Johnson, 175 F.2d 176, 180 (2d Cir. 
1949). See Lunsford, Woe Unto You Trade-Mark Owners, 49 Micu. L. Rev. 
1103 (1951), and footnote 9, infra. 

2150 U.S. 460 (1893). See Winget Kickernick Co. v. La Mode Garment 
Co., 42 F.2d 513, 514 (N.D. Ill. 1930). 


on’ Electric Heating Co. v. The Ramey Co., 232 O.G. 1259, 1916 


4 Pabst Brewing Co. v. Decatur Brewing Co., 284 Fed. 110 (7th Cir. 1922). 
5 46 App. D.C. 400, 243 O.G. 293 (1917). 
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American Steel Foundries v. Robertson,’ a leading deci- 
sion on narrow marks. The decision involved only the 
trade name clause of the Trade-Mark Act of 1905, but 
it is cited in many narrowness defenses against trade- 
marks. 


In 1922, in another leading case on the subject, Pabst 
Brewing Co. v. Decatur Brewing Co.,’ the court denied 
an injunction against use on very similar goods because of 
the differences in the goods, the descriptiveness (lauda- 
toriness) of the mark and the fact that it had been regis- 
tered over sixty times and was widely used. Then fol- 
lowed a line of decisions usually referred to in any nar- 
rowness argument. Most of these cases narrow rights on 
the ground of descriptiveness and third-party usage, but 
without stating that this narrowing of rights actually nar- 
rows the area of confusion, much less explaining why it 


6 269 U.S. 372, 383, 384 (1926) “‘It is a fact that the word “Simplex” has 
been in such wide and varied use in this country not only as a trade-mark but 
as part of a firm or corporation name that everybody has heretofore considered 
something more than the word “Simplex” necessary to identify . . . any 
corporation in particular, for the simple reason that it is equally the name of 
various corporations. In short, if one referred to “the company Simplex,” 
without anything else, it would not be known to what he was referring. . . . 
The word involved in this case is one of a large class of words which have 
for a great many years been much used because of their peculiarly suggestive 
meaning. For other examples there are the words “Acme,” “Anchor,” “Cham- 
pion,” “Eureka,” “Excelsior,” “Ideal,” “Jewel,” “Liberty,” “National,” “Pride,” 
“Premier,” “Queen,” “Royal,” “Star,” “Sunlight,” “Triumph,” and “Victor.” It 
would be a serious matter if the law actually permitted any one who chose to 
do so to organize a series of corporations with names containing these words, 
respectively, and thereupon virtually withdraw these words from public use as 
trade-marks and monopolize them by preventing their registry as such.’” 


7284 Fed. 110, 112 (7th Cir. 1922) “. . . it [Blue Ribbon] signifies high 
merit, as indicating first prize for excellence at an exhibition or contest. It is 
in this long and well understood sense that it has been so very much used as 
a trade name for articles of commerce. It was shown to have been registered 
in the Patent Office over 60 times, some of several registrations being for 
whiskey, wine, vinegar, flavoring extract, candy, chewing gum, chocolate, flour, 
bread, cigars, chewing and smoking tobacco, citrus fruits, fresh grapes, fresh 
deciduous fruits, and canned fruits. Such registrations at different times and 
to different persons would indicate that the Patent Office did not recognize a 
large measure of inclusiveness in the name. . . . In view of the very wide and 
general employment of ‘Blue Ribbon’ as a trade name, we believe the District 
Court properly concluded that appellant’s right to use it was limited to its 
registered product, and whatever other first use it made of it, and that in 
appellee’s use of it there was no likelihood of any confusion of its product 
with that of appellant.” 
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would.* Some leading opinions’ may even be interpreted 
to have gone further, and to mean that, whereas a fanciful, 
invented, mark would be protected in all cases where 
damage (confusion) would result, descriptive or widely 
used marks would be protected only within the range of 
use on similar goods, presumably, even though damage 
(confusion) throughout a wider range would result. 


8 Harad vy. Sears, Roebuck & Co., 204 F.2d 14, 16 (7th Cir. 1953) ; American 
Chicle Co. vy. Topps Chewing Gum, Inc., 97 U.S.P.Q. 528 (E.D.N.Y. 1953) ; 
Pan American World Airways, Inc. v. Clipper Van Lines, Inc., 98 F. Supp. 524 
(E.D.N.Y. 1951); Nebraska Consolidated Mills Co. v. Shawnee xg Co., 
99 F. Supp. 70 (W.D. Okla. 1951), (aff'd on other grounds, 198 F.2d 36); 
Sunbeam Furniture Corp. v. Sunbeam Corp., 191 F.2d 141, 144 (9th Cir. 1951) 
“We affirm the principle that the use of a distinctive or fanciful mark or name 
will be broadly protected, but nonfanciful words or names which have been 
applied to and used and registered as trade-marks for a large number and 
variety of products by numerous manufacturers, ordinarily will be narrowly 
protected. [Citations] . . . The differentiation is made between ‘strong’ and 
‘weak’ marks based upon whether the word sought to be protected is general 
or fanciful. . . . . [145] Where a trade name is fanciful, it will be broadly 
protected, but where it is ‘. . . a meaningful word, a joyful word, a word of 
comfort, of light, and of health . . .’ the range of protection is limited, as we 
have pointed out.”; Goodyear Rubber Co. v. Fotre, 95 F. Supp. 48 (S.D. Cal. 
1951) (dictum) ; Lockwood v. Friendship Club, Inc., 95 F. Sup Pp. 614 (D. Md. 
1951); Jewel Tea Co. v. Kraus, 187 F.2d 278 (7th Cir. 1950); American 
Automobile Ins. Co. v. American Auto Club, 184 F.2d 407, (9th 'Cir. 1950) ; 
Sunbeam Lighting Co. v. Sunbeam Corp., 183 F.2d 969 (9th Cir. 1950); New 
Yorker Hotel Corp. v. Pusateri, 87 F. Supp. 294, 300 (W.D. Mo. 1949) ; Crown 
Beverage Corp. v. Nehi Corp., 196 Misc. 715, 92 N.Y.S.2d. 902, 83 U.S.P.Q. 
143 (1949); Allied Display Materials, Inc. vy. Schwartzman, 82 U.S.P.Q. 402 
(D. Md. 1949) ; Philco Corp. v. F. & B. Mfg. Co., 170 F.2d 958 (7th Cir. 1948) ; 
Palmer vy. Gulf Publishing Co., 79 F. Supp. 731 (S.D. Cal. 1948); Stork Res- 
taurant, Inc. v. Sahati, 166 F.2d 348 (9th Cir. 1948); Pro-phy-lac-tic Brush 
Co. v. Jordan Marsh Co., 165 F.2d 549 (1st Cir. 1948); Gort Girls Frocks, 
Inc. v. Princess Pat Lingerie, Inc., 73 F. Supp. 364 (S.D.N.Y. 1947); Co-Ed 
Originals, Inc. v. Mutual Garment Co., 58 F. Supp. 17 (S.D.N.Y. 1944); Sally 
Chain Stores, Inc. v. Sally’s Fur Studio, Inc., 40 F. Supp. 445 (E.D. Mich. 
1941); Burger Brewing Co. v. Maloney- Davidson Co., 86. F.2d 815 (6th Cir. 
1936) (decided mainly on the ground of descriptiveness, not narrowness) ; 
Pease v. Scott County Milling Co., 5 F.2d 524 (E.D. Mo. 1925); 3 Caiman, 
UNFAIR COMPETITION AND TRADE Marks 1503 (2d ed. 1950); 1 Nims, UNFaIrR 
COMPETITION AND TRADE Marks 662 (4th ed. 1947); DeERENBERG, TRADE 
Mark ProrecTion AND UNFAIR TRADING 408 (1936). 


As to parts of marks: Koolvent Metal Awning Corp. v. Price, 368 Pa. 528, 
84 A.2d 296, 91 U.S.P.Q. 378 (1951); Goodyear Rubber Co. v. Fotre, 95 F. 
Supp. 48 (S.D. Cal. 1951); Desco Shoe Corp. v. New England Shoe Mfg. 
Co., 83 U.S.P.Q. 504 (D. Mass. 1949); Florasynth Laboratories, Inc. v. Gold- 
berg, 86 F. Supp. 624 (N.D. Ill. 1949); Kraft Walker Cheese Co. v. Kingsland, 
75 F. Supp. 105 (D.D.C. 1947) ; Winget Kickernick Co. vy. La Mode Garment 
Co., 42 F.2d 513 (N.D. Ill. 1930); Loughran y. Quaker City Chocolate & 
Confectionery Co., 296 Fed. 822, 827 (3d Cir. 1924). 


To the contrary is Golden Slipper Square Club v. Golden Slipper Restaurant, 
41 T.M. Rep. 1091, 91 U.S.P.Q. 160, 170 (Pa. Ct. Com. Pleas, 1951) ; Admiral 
Corp. v. Penco, Inc., 203 F.2d 517, 521 (2d Cir. 1953). See also Note 25, infra. 


® Pease v. Scott County Milling Co., 5 F.2d 524 (E.D. Mo. 1925). See also 
footnote 1, supra. 
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In the Patent Office there is usually little recognition 
of the narrowness defense, by that name.” Evidence sup- 
porting it is usually rejected, whether it refers to the 
whole or a part of the mark involved.“ A few court 
decisions have narrowed rights on the basis of third-party 
usage alone, without descriptiveness.” In the Patent 
Office, this form of the defense has also been rejected.” 


10In Stardust, Inc. vy. Finer Full Fashion Hosiery Co., 85 U.S.P.Q. 507 
(1950) the principle was impliedly accepted (quoting the American Steel Foun- 
dries case) but held not applicable in that particular situation. One early deci- 
sion, California Packing Corp. v. Halferty, 295 Fed. 229 (D.C. Cir. 1924), did 
the same, quoting the Pabst decision. 


11 Richard Hellmann, Inc. v. Oakford & Fahnestock, 19 C.C.P.A. (Patents) 
816, 54 F.2d 423, 12 U.S.P.Q. 31 (1932) ; Revere Sugar Refinery v. Salvato, 18 
C.C.P.A. (Patents) 1121, 48 F.2d 400, 8 U.S.P.Q. 547 (1931); Ely & Walker 
Dry Goods Co. v. Sears, Roebuck & Co., 24 C.C.P.A. (Patents) 1224, 90 F.2d 
257, 33 U.S.P.Q. 549 (1937); Skelly Oil Co. v. Powerine Co., 24 C.C.P.A. 
(Patents) 790, 86 F.2d 752, 32 U.S.P.Q. 51 (1936) ; Celanese Corp. of America 
v. Vanity Fair Silk Mills, 18 C.C.P.A. (Patents) 958, 47 F.2d 373, 8 U.S.P.Q. 
232 (1931); Daltroff & Cie v. Vivaudou, Inc., 19 C.C.P.A. (Patents) 715, 
53 F.2d 536, 11 U.S.P.Q. 54 (1931); Trustees for Arch Preserver Shoe 
Patents v. McCreery & Co., 18 C.C.P.A. (Patents) 1507, 49 F.2d 1068, 9 
U.S.P.Q. 554 (1931); MacEachen y. Tar Products Corp., 41 F.2d. 295, 5 
U.S.P.Q. 505 (C.C.P.A. 1930); Sharp & Dohme v. Park Davis & Co., 37 
F.2d 960, 4 U.S.P.Q. 181 (C.C.P.A. 1930). 


But to the contrary, allowing a sort of narrowness defense is: Kraft 
Walker Cheese Co. v. Kingsland, 75 F. Supp. 105 (D.D.C. 1947). 


12 Federal Telephone & Radio Corp. v. Federal Television Corp., 180 F.2d 
250 (2d Cir. 1950); Landith Laboratories, Inc. v. Colgate-Palmolive-Peet Co., 
35 F. Supp. 616 (S.D.N.Y. 1940) “There are numerous instances of the use 
of the word ‘Cue’ and the letter ‘Q’ as trade-marks for different products. The 
most, therefore, that the plaintiff can hope to protect is its right to use the 
mark on its particular products. [citations]”; National Commodities Co. v. 
Viret, 296 Fed. 664 (2d Cir. 1924); American Yellow Taxi Operators, Inc. v. 
Diamond, 202 App. Div. 490, 195 N.Y. Supp. 140 (1st Dept. 1922); Restate- 
MENT, Torts, § 733, comment b (1938) “Failure by the prior user of a trade- 
mark or trade name to take effective steps to prevent subsequent use of a 
similar designation by another may narrow the class of goods or the territorial 
markets with reference to which his priority would otherwise entitle him to 
exclude others.” Contra: see note 25 infra. As to parts of marks: Keebler 
Weyl Baking Co. v. J. S. Ivins’ Son, Inc., 7 F. Supp. 211 (E.D. Pa. 1934) ; 
American Tobacco Co. v. Globe Tobacco Co., 193 Fed. 1015 (C.C.E.D. Mich. 
1911); Valvoline Oil Co. v. Havoline Oil Co., 211 Fed. 189 (S.D.N.Y. 1913) ; 
United States Tobacco Co. v. McGreenery, 144 Fed. 531 (C.C.D. Mass. 1906). 


13 A, Leschen & Sons Rope Co. v. American Steel & Wire Co., 19 C.C.P.A. 
(Patents) 851, 856, 55 F.2d 455, 459, 12 U.S.P.Q. 272 (1932) “In a number 
of cases we have held, in substance, that, in urging the registrability of an 
applicant’s mark, it was not helpful to point out that others had used the same 
mark as that of opposer as a trade-mark. [citations]”; Miller Becker Co. v. 
King of Clubs, Inc., 19 C.C.P.A. (Patents) 1024, 56 F.2d 883, 12 U.S.P.Q. 
480 (1932); Breakstone Bros., Inc. v. Gerber & Co., Inc., 19 C.C.P.A. (Patents) 
1224, 58 F.2d 419, 13 U.S.P.Q. 193 (1932) ; Standard Oil Co. v. Epley, 40 F.2d 
997, 5 U.S.P.Q. 142 (C.C.P.A. 1930); Decker & Cohn, Inc. y. Liebovitz Sons, 
Inc., 18 C.C.P.A. (Patents) 781, 46 F.2d 179, 7 U.S.P.Q. 141 (1930) ; National 
Biscuit Co. v. Sheridan, 44 F.2d 987, 7 U.S.P.Q. 117 (C.C.P.A. 1930); Cali- 
fornia Packing Corp. v. Tillman & Bendel, Inc., 40 F.2d 108, 113, 5 U.S.P.Q. 59, 
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Other opinions, on the other hand, base narrowness sole- 
ly upon uninventedness, descriptiveness, or other primary 
meaning (that is, non-trade-mark meaning, such as sur- 
name or geographical meaning, decorative function, etc.), 
without reference to third-party usage.** In the Patent 
Office the defense of narrowness based on descriptiveness 
is seldom allowed when the whole of the trade-mark is 
involved, for the reason, it is said, that the question of 
descriptiveness is not in issue and is an attack upon the 
validity of the mark or registration of the opposer or 


64 (C.C.P.A. 1930) “It is finally argued by appellee that appellant’s trade-mark 
‘Del Monte’ had a wide use on sardines, meats, candies, and several other 
articles prior to and coincident with its use by either appellee or appellant, and 
that because of this fact, appellee contends that opposer’ s trade-mark must be 
‘strictly construed and narrowly limited to specific goods.’ This argument would 
seem to lead only in the direction of the conclusion that appellant had no right 
to its numerous registrations for food products already granted. See Thaddeus 
Davids Co. v. Davids, supra. We are not passing upon this question. ‘Del 
Monte’ is a registered trade-mark for about 150 well-known food products 
manufactured and sold by appellant. The statute prevents the registration of 
‘Del Monte’ on goods of similar description to those upon which ‘Del Monte’ 
is affixed under a registered or known trade-mark. In urging the registrability 
of appellee’s trade-mark as against the identical mark of the opposer, it is, 
to say the least, not helpful for applicant to point out that others have used 
the same or a similar mark prior to opposer’s use of the same. [citations]” ; 
Hood Rubber Co. v. Needham Tire Co., 48 App. D.C. 227, 258 O.G. 643, 1 

C.D. 139. As to parts of marks: Hygienic Products Co. y. Huntington Labora- 
tories, Inc., 31 C.C.P.A. (Patents) 773, 139 F.2d 508, 60 U.S.P.Q. 205 (1943) ; 
Pepsodent Co. v. Comfort Mfg. Co., 22 C.C.P.A. (Patents) 1224, 83 F.2d 906, 
29 U.S.P.Q. 601 (1936); Celotex Co. v. Bronston Bros. & Co., 18 C.C.P.A. 
(Patents) 1490, 49 F.2d 1048, 9 U.S.P.Q. 355 (1931); Traub Mfg. Co. v. 
Harris & Co., 19 C.C.P.A. (Patents) 704, 53 F.2d 416, 11 U.S.P.Q. 136 (1931) ; 
$3 (19515. v. Millington, 18 C.C.P.A. (Patents) 1484, 49 F.2d 1053, 9 U.S.P.Q. 


Contra: Booth Fisheries Co. v. Adams & Sons Grocer Co., 10 F.2d 1007 
(D.C. Cir. 1926). 

14 Majestic Mfg. Co. v. Majestic Electric Appliance Co., 172 F.2d 862 (6th 
Cir. 1949); Certain-Teed Products Corp. v. Philadelphia & Suburban Mort- 
gage Guarantee Co., 49 F.2d 114 (3d Cir. 1931). As applied to parts of marks: 
Beckwith v. Commissioner of Patents, 252 U.S. 538 (1919) ; Desco Shoe Corp. 
v. New England Shoe Mfg. Co., 83 U.S.P.Q. 504 (D. Mass. 1949); Solventol 
Chemical Products, Inc. v. Langfield, 134 F.2d 899 (6th Cir. 1943); Eastern 
Wine Corp. v. Winslow-Warren, Ltd., Inc., 137 F.2d 955 (2d Cir. 1943) ; 
Sally Chain Stores, Inc. v. Sally’s Fur Studio, Inc., 40 F. Supp. 445 (E.D. 
Mich. 1941) = name); Winget Kickernick Co. y. La Mode Garment 
Co., 42 F.2d 513 (N.D. Ill. 1930); Graf Bros., Inc. v. Marks, 41 F.2d 167 
(E.D.N.Y. 1929); Loughran v. Quaker City Chocolate & Confectionery Co., 
296 Fed. 822 (3d Cir. 1924); Sears, Roebuck & Co. v. Elliott Varnish Co., 232 
Fed. 588 (7th Cir. 1916). Conversely, rights broadened as to fanciful marks: 
Bulova Watch Co. v. Stolzberg, 69 F. Supp. 543 (D. Mass. 1947); Standard 
Oil Co. v. California Peach & Fig Growers, Inc., 28 F.2d 283 (D. Del. 1928) ; 
RESTATEMENT, Torts, §731 comment ¢; Aunt Jemima Mills Co. v. Rigney & 
Co., 247 Fed. 407 (2d Cir. 1917) (mark held to be a “technical trade-mark,” 
but no statement that this made any difference as to the scope of protection to 
be afforded; however, the opinion is much cited in the narrowness defense). 
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cancellation petitioner, which can only be raised in a sep- 
arate cancellation proceeding.** Other Patent Office deci- 
sions reject the argument for the reason that exclusive 
ownership is not required for an opposition or cancella- 
tion action."° When only parts of marks are involved, 
evidence of descriptiveness or of other non-trade-mark 
meaning is usually allowed, to show that part of the mark 
has no trade-mark meaning at all, or is narrow and weak, 
and so entitled to less weight.” The correct rule would 
seem to be to allow evidence of descriptiveness or condi- 
tioning (as described below) to the extent that these indi- 


15 Coty, Inc. v. Perfumes Habana, S.A., 38 C.C.P.A. (Patents) 1180, 190 
F.2d 91, 90 U.S.P.Q. 224 (1951); West Disinfecting Co. vy. Lan-O-Sheen Co., 
35 C.C.P.A. (Patents) 706, 163 F.2d 566, 75 U.S.P.Q. 77 (1947); Crime Con- 
fessions, Inc. v. Fawcett Publications, Inc., 31 C.C.P.A. (Patents) 760, 139 
F.2d 499, 60 U.S.P.Q. 193 (1943); Englander v. Continental Distilling Co., 
25 C.C.P.A. (Patents) 1022, 95 F.2d 320, 37 U.S.P.Q. 264 (1938); Walgreen 
Co. v. Godefroy Mfg. Co., 19 C.C.P.A. (Patents) 1150, 58 F.2d 457, 13 
U.S.P.Q. 194 (1932); A. Leschen & Sons Rope Co. v. American Steel & Wire 
Co., 19 C.C.P.A. (Patents) 851, 55 F.2d 455, M2 U.S.P.Q. 272; Revere Sugar 
Refinery v. Salvato, 18 C.C. PA. (Patents) 1121, 48 F.2d 400, 8 U.S.P.Q. 547. 

16 California Piece Dye Works v. California Hand Prints, Inc., 34 C.C.P.A. 
(Patents) 907, 159 F.2d 871, 72 U.S.P.Q. 505 (1947); The Pep Be Boys v. 
Fisher Bros. Co., 25 C.C.P.A. (Patents) 818, 94 F.2d 204, 29 U 305 
(1938); California Cyanide Co. v. American Cyanamid Co., 40 F. OY 1003, 
5 U.S.P.Q. 480 (C.C.P.A. 1930). 

17 Brown & Bigelow v. Eugene Dietzgen Co., 97 U.S.P.Q. 353 (C.C.P.A. 1953) ; 
North Star Mfg. Co. v. Wells Lamont Corp., 39 C.C.P.A. (Patents) 764, 193 
F.2d 204, 92 U.S.P.Q. 128 (1951); Kensington Steel Co. v. Nichols Engineering 
& Research Corp., 38 C.C.P.A. (Patents) 979, 188 F.2d 397, 89 U.S.P.Q. 330 
(1951); Harris Mfg. Co. v. Werber Sportswear Co., 37 C.C.P.A. (Patents) 
1242, 183 F.2d 105, 86 U.S.P.Q. 408 (1950); Huntington Laboratories, Inc. v. 
Onyx Oil & Chemical Co. 35 C.C.P.A. (Patents) 819, 165 F.2d 454, 76 
U.S.P.Q. 319 (1943) ; West Disinfecting Co. vy. Lan-O-Sheen Co., 35 C.C.P.A. 
(Patents) 706, 163 F.2d 566, 75 U.S.P.Q. 77 (1947); Miles Laboratories, Inc. 
v. Foley & Co., 32 C.C.P.A. (Patents) 714, 144 F.2d 888, 63 U.S.P.Q. 64 (1944 
Franco-Italian Packing Corp. v. Van Camp Sea Food Co., 31 C.C.P.A. (Pat: 
ents) 1029, 142 F.2d 274, 61 U.S.P.Q. 369° (1944) (much ‘discussion and cita- 
tion) ; Hygienic Products Co. v. Huntington Laboratories, Inc., 31 C.C.P.A. 
(Patents) 773, 139 F.2d 508, 60 U.S.P.Q. 205 (1943); The Pure Oil Co. v. 
The Pep Boys, 128 F.2d 34 (D.C. Cir. 1942); Younghusband vy. Kurlash Co., 
25 C.C.P.A. (Patents) 886, 94 F.2d 230, 36 U.S.P.Q. 323 (1938) ; MacEachen 
v. Tar Products Corp., 41 F.2d 295, 5 U.S.P.Q. 505 (dictum) (C.C.P.A. 1930). 
Some decisions, however, apparently applying the rule as to whole marks, have 
rejected the evidence. Atlantic Seafood Packers v. Florida Fruit Canners, Inc., 
35 C.C.P.A. (Patents) 985, 166 F.2d 586, 77 U.S.P.Q. 96 (1948) ; Manchester, 
Ltd. v. Printz Biederman Co., 35 C.C.P.A. (Patents) 1245, 168 F.2d 758, 78 
U.S.P.Q. 149 (1948) ; Ely & Walker Dry Goods Co. v. Sears, Roebuck & Co., 
24 C.C.P.A. (Patents) 1224, 90 F.2d 257, 28 U.S.P.Q. 485 (1937); Skelly Oil 
Company v. Powerine Company, 24 C.C.P.A. (Patents) 790, 86 F.2d 752, 32 
U.S.P.Q. 51 (1936); E. Daltroff & Cie vy. Vivaudou, Inc., 19 C.C.P.A. (Pat- 
ents) 715, 53 F.2d 536, 11 U.S.P.Q. 54 (1931); Sharp & Dohme v. Parke, 
Davis & Co., 37 F.2d 960, 4 U.S.P.Q. 181 (C.C.P.A. 1930). 
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cate less likelihood of confusion, despite possible unfor- 
tunate side effects on the validity or scope of the registra- 
tion, but not allow it as an attack on the registration unre- 
lated to the question of confusion. 


Returning to opinions which consider both descriptive- 
ness and third-party usage, some of them explain their 
rule a little further by holding that narrow marks have 
less distinctiveness, and denote no particular maker, un- 


less narrowly applied, whereby their user’s rights are nar- 
rower.” 


18 Ambrosia Chocolate Co. v. Ambrosia Cake Bakery, Inc., 165 F.2d 693 
(4th Cir. 1947) “Plaintiff’s trade-mark ‘Ambrosia’ unlike ‘Kodak’ or ‘Aunt 
Jemima’ is not a distinctive, unique, fanciful, arbitrary word. ‘Ambrosia’ is a 
common word denoting primarily the food of the mythical Greek and Roman 
gods; it also connotes any delicious food product, anything figuratively contrib- 
uting to life or enjoyment, and specifically it denotes a food made of sliced 
oranges and shredded cocoanut. It is as true of ‘Ambrosia’ as it is of ‘Arrow,’ 
which Circuit Judge Soper (speaking for our court) said in the Arrow Dis- 
tilleries Case, 117 F.2d 347, at page 351; ‘We think it (Arrow) belongs to the 
class of trade-marks whose exclusive field is closely restricted. The inferences, 
to which the name naturally gives rise, have encouraged so wide a use and so 
frequent a registration for many different articles that there is little danger 
that its mere use, even in the closely related fields of beers and cordials, will 
indicate a common origin or endanger the reputation of the plaintiff’s goods.’ 
And, as Circuit Judge Hough stated in France Milling Co. v. Washburn-Crosby 
Co., 2d Cir., 7 F.2d 304, at page 306: [Quotation] . . . the word ‘Ambrosia’ 
is in common use as a trade-mark and plaintiff was not even the first to register 
it as a trade-mark for food products. The records of the United States Patent 
Office disclose that the word has, for various articles, been registered more than a 
dozen times. We need not here comment upon defendant’s lack of wisdom in 
choosing ‘Ambrosia’ as a name for its cakes, when it either knew, or should 
have known, that this word had been frequently registered as a trade-mark 
in the United States Patent Office.”; Brooks Bros. v. Brooks Clothing, Ltd., 
60 F. Supp. 442, 460, n. 42 (S.D. Cal 1945) (dictum); Dwinell-Wright Co. v. 
National Fruit Product Co., 140 F.2d 618 (1st Cir. 1944); Philco Corp. v. 
Phillips Mfg. Co., 133 F2d 663 (7th Cir. 1943); Arrow Distilleries, Inc. v. 
Globe Brewing Co., 177 F.2d 347 (4th Cir. 1941) (one of the leading cases on 
the defense of narrowness) ; Landers, Frary & Clark y. Universal Cooler Corp., 
85 F.2d 46 (2d Cir. 1936); Englander v. McKesson-Roeber-Kuebler Co., 120 
N.J. Eq. 480, 185 Atl. 917 (1936) ; Treager v. Gordon-Allen, Ltd., 71 F.2d 766 
(9th Cir. 1934) ; Mason, Au & Magenheimer Confectionery Co. v. Loose-Wiles 
Biscuit Co., 1 F. Supp. 755 (E.D.N.Y. 1932) ; Yale Electric Corp. vy. Robertson, 
26 F.2d 972 (2d Cir. 1928); France Milling Co. vy. Washburn-Crosby Co., 
7 F.2d 304 (2d Cir. 1925) ; RESTATEMENT, Torts, § 731, comment e. There are 
a few similar Patent Office decisions: Lever Bros. Co. v. The Sitroux Co., 
27 C.C.P.A. (Patents) 858, 109 F.2d 445, 44 U.S.P.Q. 357 (1940); Bon Ami 
Co. v. McKesson & Robbins, Inc., 25 C.C.P.A. (Patents) 826, 93 F.2d 915, 
36 U.S.P.Q. 260 (1938); Richard Hellmann, Inc. v. Oakford & Fahnestock, 
19 C.C.P.A. (Patents) 816, 54 F.2d 423, 12 U.S.P.Q. 31 (1932); Duro Pump 
& Mfg. Co. v. California Cedar Products Co. 11 F.2d 205 (D.C. Cir. 1926) 
(involving trade-name clause of Act of 1905 and quoting the Simplex case) ; 
American Steel Foundries v. Robertson, 269 U.S. 372, 383 (1926); Simplex 
Electric Heating Co. v. The Ramey Co., 232 O.G. 1259, 1916 C.D. 74. 

4 
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II 
CONDITIONING—THE ESSENCE OF NARROWNESS 


Why should narrow marks denote a particular maker 
within a narrower range than would a more fanciful or 
less used mark? The situation actually existing in the 
market place is that a purchaser is familiar with one 
trade-mark for a product or a line of products. He then 
sees or hears about a somewhat different product, bearing 
a somewhat similar trade-mark. According to present 
narrowness decisions, if the first mark is strong or broad, 
the purchaser will be more likely to assume that the source 
of the newly observed product is the same as, or is con- 
nected with, the source of the first product. This is trade- 
mark confusion. If the first mark is narrower or weak, 
it is held that he will be less likely to do so. He will 
subconsciously assume that the new product is connected 
with a different source. Whyr It must be because of the 
fact that when he is aware (subconsciously) of only one 
or a few usages of a certain mark he is likely to assume 
that a use of even a substantially different variation of the 
mark on quite different goods is by the same company or 
one connected with it. On the other hand, when he is 
aware of many usages he will feel (subconsciously) that 
the new usage is just as likely to be by another new com- 
pany as by the first one. This is the essence of narrowness. 
The purchaser’s subconscious feeling (not necessarily ac- 
tual knowledge) as to whether there are a few or many 
users of the same trade-mark is the real cause of narrow- 
ness. If usage of the plaintiff's mark is wide, there must 
be more similarity in other marks and goods before con- 
fusion will result. In other words, the area as to which 
confusion with other marks and goods is likely will be 
narrower. If the area of likelihood of confusion is nar- 
rower, the area in which injunctive action is necessary to 
protect against confusion (which is all to which a plain- 
tiff in a trade-mark or unfair competition case, based 
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on confusion of source, is entitled) can be narrower. 
The plaintiff’s and the public’s right against confusion is 
as great as ever, but the area of action necessary for full 
protection is less. 

But isn’t the descriptiveness or uninventedness of the 
plaintiff's mark of some importance? Isn’t it also a cause 
of narrowing the area of confusion? A purchaser might 
say: “This is not a very imaginative mark; more than 
one person may have thought of it.” These factors do 
affect the area of confusion, but only because, and to the 
extent that, they mean wide use. The purchaser’s feeling 
that the mark is widely used may be caused by actual 
knowledge of other usages or, instead, by a belief that the 
mark is of a certain type which he feels is widely used. 
For instance, he may believe that symbols which are de- 
scriptive of the goods, or are surnames, or are decorations, 
etc., are widely used; or he may feel that symbols which 
are non-descriptive, and not surnames or decoration etc., 
but which are uninvented and already exist in other mean- 
ings—i.e., are already in the dictionary—are widely used. 
Thus, in this way, he feels that the mark is widely used, 
or else he knows from previous experience that it is. 
In either case wide use, real or imagined, is the ultimate 
factor. The present tendency of the courts is to assume 
that uninventedness or descriptiveness result in less con- 
fusion or narrower rights, whereas they should first make 
sure of the intermediate factor of wide use, and require 
a more definite, direct showing of it. Descriptiveness is 
itself circumstantial evidence of wide use only if it is a 
fact that ordinary purchasers feel that descriptive marks 
are always widely used. Do they? The question has 
never been studied, much less answered, so that better evi- 
dence of wide use should be required. 

Under these principles; KODAK could be a narrow 
mark and GOLD MEDAL a broad one, depending not 
upon descriptiveness itself but upon the amount of usage 
by different companies which the purchaser subconscious- 
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ly assumes to exist. The purchaser, by actually knowing 
of or suspecting such wide usage has become “educated” 
to such fact. This could also be termed a “conditioning” 
of the public, and that term is used herein to indicate this 
“new” factor in trade-mark cases. Conditioning is a 
separate factor, but it is not usually recognized as such, 
probably because it seldom exists alone. For instance, a 
mark that is widely used is often also descriptive, or may 
be widely used because its owner has acquiesced in others’ 
use of it, but descriptiveness or acquiescence is not the 
immediate cause of its narrowness. 

If the unconscious reaction of conditioning were ex- 
pressed verbally it would be as follows: “There is the ‘X’ 
trade-mark on a different product; but that is not neces- 
sarily an ‘X’ product, because many use that mark.” Or, 
perhaps, “There is the ‘X’ trade-mark on a different prod- 
uct; but that is not necessarily an ‘X’ product because, 
although I don’t recall much actual trade-mark use of that 
mark, it is not a new word (or, ‘. . . it is descriptive of 
the product’) so many others probably use it.” As to the 
latter, however, he might instead subconsciously react as 
follows: “There is the ‘X’ trade-mark on a different prod- 
uct; that is another ‘X’ product because, although the 
word is not new, I don’t know of anyone else using it in 
this field.” Third-party usages, much less descriptiveness 
or uninventedness, are of no importance in narrowing the 
plaintiff's rights except to the extent that they have affect- 
ed in this way the reactions of a substantial number of pur- 
chasers.”° 

Conditioning may cause the same result with respect to 
a portion of a trade-mark, so that the portion affected 
should be accorded less weight, other things being equal, 
in determining likelihood of confusion as to the whole 
mark. 


19 Landers, Frary & Clark v. Universal Cooler Corp., 85 F.2d 46, 48, 49 (2d 
Cir. 1936) “True, ‘Universal’ had already been applied to every conceivable 
kind of goods, but that was wee! only as evidence of whether it did in fact 
mean the plaintiff here.” 148 A . 30. 
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It is important to note that a narrow mark, under the 
conditioning theory, is one that does not require injunc- 
tive relief over so wide a range of other marks and goods 
as does a strong mark, for adequate protection against 
confusion. The rights in the narrow mark are as great as 
are those in a fanciful one, but the scope of injunctive ac- 
tion necessary for protection is smaller.” Marks as to 
which the public is conditioned are still entitled to full 
protection within the area in which confusion is likely. 
Conversely, rights in strong marks, although broader, are 
not unlimited.” 

Although no decisions use the term “conditioning” a 
few refer to the fact situation which has been described 
here. They mention that the public is aware of the many 
usages, and so “the public has been educated,”” or will 
“" . . exercise unusual care . ,»’** therefore not auto- 
matically associating the allegedly infringing usage with 
the plaintiff.™ 


20 See Martin, The Meaning of Distinctiveness in Trade-Mark Law, 45 IL. 
L. Rev. 535, 542 (1950). 

21 The Creamette Co. v. Conlin, 191 F.2d 108, 112 (5th Cir. 1951) “. . . even 
a ‘strong’ trade name does not grant a monopoly for unlimited use, Philco Corp. 
v. Phillips Mfg. Co., [133 F.2d 663 (7th Cir. 1943)]; Arrow Distilleries v. 
Globe Brewing Co., 117 F.2d 347, 351. 

22 Menendez v. Holt, 128 U.S. 514, 519 (1888), (statement of counsel, only). 

23 Trustees for Arch Preserver Shoe Patents v. McCreery & Co., 18 C.C.P.A. 
(Patents) 1507, 49 F.2d 1068, 9 U.S.P.Q. 554 (1931). 

24 Chappell v. Goltsman, 99 F. Supp, 970 (M.D. Ala. 1951); Pepsodent Co. v. 
Comfort Mfg. Co., 22 C.C.P.A. (Patents) 1224, 83 F.2d 906, 29 U.S.P.Q. 601 
(1936); Ralston Purina Co. v. Checker Food Products Co., 80 S.W.2d 717, 
720 (St. Louis Ct. of Appeals 1935) “It is significant that . . . checker trade- 
marks and checkerboard designs are in rather general use upon different forms 
of merchandise, so as to leave but scant room for the public to assume that all 
of such products are manufactured by plaintiff. Of course, we appreciate that 
the fact that others might also have infringed would constitute no defense to 
defendant if it for its own part were actually guilty of an infringement as 
charged, but we do think that the broad use of a checkerboard design throughout 
the channels of trade so as to have become in a sense publici juris is never- 
theless highly material upon the ultimate conclusion as regards the reasonable 
probability of confusion. . . .”; Trustees for Arch Preserver Shoe Patents v. 
J. McCreery & Co., 18 C.C.P.A. (Patents) 1507, 49 F.2d 1068, 9 U.S.P.Q. 
554 lag’ National Biscuit Co. v. Sheridan, 44 F.2d 987, 7 U.S.P.Q. 117 
(C.C.P.A. 1930) ; Cohen v. Nagle, 190 Mass. 4, 76 N.E. 276 (1906) (dictum) ; 
Halliday, Fp Acquiescence and Estoppel in Registration Cases, 45 T. M. 
Buty. 85 ( 1950) “It has been suggested that where a multitude of similar 
marks has been registered, it is at least an indication that common syllables 
are weak elements and that the public has already learned to distinguish be- 
tween various marks containing them, and that the limiting effect of the fact 
that numerous marks of varying degrees of similarity are in use or on the 
register should be a factor to be considered in determining the question of like- 
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III 
PROOF OF NARROWNESS 


The factor of narrowness (conditioning) now being 
more clearly isolated, it remains to investigate when, how 
and to what extent it actually does affect purchaser confu- 
sion under conditions in commerce, and, second, whether 
the present attitude of the courts on the subject corre- 
sponds with these conditions. 

Conditioning requires that the amount of third-party 
usage be sufficient to have caused the public in the area 
and at the time involved to realize, consciously or other- 
wise, that the mark or close variations of it are used by 
many. If only one or two others use the mark it may be 
that the public has learned to know that the companies 
are different. This public awareness will not often occur, 
but when it does the absence of confusion will not be 
caused by conditioning. Absence of confusion caused by 
purchaser knowledge that the companies involved are 
separate is quite different from absence of confusion 
caused by purchaser belief that many use the mark. 
Usually a very few third-party usages will not cause con- 
ditioning, but merely more confusion. They will simply 
be other infringements. There is a distinct line of cases 
holding that third-party infringements do not justify the 
one in question,” but if and when there have been enough 


lihood of confusion or possibility of damage.”; Derenberg, Equitable Defenses 
in Patent Office Proceedings, 38 T.M. Buti. 495, 498 (1948) “I suggest that 
the fact that a multitude of similar marks has been registered is proof or at 
least an indication that the particular similar part of the mark is a very weak 
element thereof and that the public has already learned to distinguish between 
the various ‘vege,’ ‘vita,’ or other similar marks.” 

25 Admiral > v. Penco, Inc., 203 F.2d 517 (2d Cir. 1953); Metropolitan 
Opera Ass’n., Inc. v. Wagner-Nichols Recorder Corp., 101 N.Y.S.2d 483, 87 
U.S.P.Q. 173 (Sup. Ct. 1950); Atlas Corp. v. Atlas Investing Corp., 98 
N.Y.S.2d 60 (Sup. Ct. 1950); Lone Ranger, Inc. v. Currey, 79 F. Supp. 190, 
197 (M.D. Pa. 1948) “Defendant cannot excuse his conduct by attempting to 
show that others are committing a similar wrong against plaintiff’s trade 
name. [citations]”; Gamlen Chemical Co. v. Gamlen, 79 F. Supp. 622 (W.D. 
Pa. 1948); Purcell v. Summers, 145 F.2d 979 (4th Cir. 1944); Rochester Sav- 
ings Bank v. Rochester Savings & Loan Ass’n., 170 Misc. 983, 11 N.Y.S.2d 130 
(Sup. Ct. 1939); Gerhard Lang Brewery v. Phoenix Brewery Corp., 29 T.M. 
Rep. 439, 448 (N.Y. Sup. Ct. 1939); Bond Stores, Incorporated v. Bond Stores, 
Inc., 104 F.2d 124, 125 (3d Cir. 1939) “The industry of counsel has brought to 
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usages to condition the public, there will be less confusion 
and, thus, no trespass. In some borderline situations it 
will be difficult to determine whether the usages have 
merely caused added confusion or whether conditioning 
has taken place. A general test would be: Is it likely that 
the average purchaser’s subconscious reaction, if ex- 
pressed in words, would be: “There is the ‘X’ trade-mark 
on a different product; it is probably an extension of the 
‘X’ line.” —or, instead: “There is the ‘X’ trade-mark on 
a different product, but since so many use the mark, that 
is not necessarily another ‘X’ product.” Once a mark has 
become narrow or weak in this latter sense, it is doubtful 
that additional use will strengthen it, because this weak- 
ness is caused by the existence of numerous other usages, 
all of which the first user could hardly suppress. 


To cause conditioning, the various usages must be sub- 
stantial in amount of use, and must take place in the area” 
and at the time involved in the particular case. Even 
after the public is aware of them, their effectiveness in 


our attention a long list of corporations which have the word ‘Bond’ in their 
corporate names. The list could doubtless be indefinitely lengthened. A wrong 
done to the plaintiff however cannot be condoned by like wrongs done by 
others.”; Great Atlantic & Pacific Tea Co. v. A. & P. Radio Stores, Inc., 20 
F. Supp. 703 (E.D. Pa. 1937); N.Y. World’s Fair 1939, Inc. v. World’s Fair 
News, Inc., 163 Misc. 661, 297 N.Y.S. 923 (Sup. Ct. 1936) (aff'd, 256 App. 
Div. 373, 10 N.Y.S.2d 56) ; Churchill Downs Distilling Co. v. Churchill Downs, 
Inc., 262 Ky. 561, 90 S.W.2d 1041 (1936); Winthrop Chemical Co. v. Black- 
man, 150 Misc. 229, 268 N.Y.S. 647 (Sup. Ct. 1938), aff'd, 285 N.Y.S. 443; 
Del Monte Special Food Co. v. California Packing Corp., 34 F.2d 774 (9th 
Cir. 1929); Tecla Corp. v. Salon Tecla, Ltd, 17 T.M. Rep. 178, 182 (N.Y. 
Sup. Ct. 1927) ; Hub Clothing Co. v. Cohen, 270 Pa. 487, 113 Atl. 677 (1921); 

Ward Baking Co. v. Potter-Wrightington, Inc., 298 Fed. 398 (1st Cir. 1924) ; 
Ford Motor Co. v. Wilson, 223 Fed. 808 ( DRI. 1915); Layton Pure Food 
Co. v. Church & Dwight Co., 182 Fed. 35 (8th Cir. 1910); Actiengesellschaft 
Vereinigte Ultramarin-Fabriken v. Amberg, 109 Fed. 151 (3d Cir. 1901); 
Saxlehner v. Eisner & Mendelson Co., 179 U.S. 19 (1900); Cuervo v. Jacob 
Henkell Co., 50 Fed. 471, 472 (C.C.S. D.N.Y. 1892) “This defense has been so 
frequently and forcibly condemned by authority that further discussion is profit- 
less.”; Taylor v. Carpenter, 23 Fed. Cas. 742, 744, No. 13,784 (C.C.D. Mass. 
1844) “Again, it is said, that other persons have imitated the same spools and 
labels of the plaintiffs, and sold the manufacture. But this rather aggravates, 
than excuses the misconduct. . . .” One case much cited on both sides of the 
question but of no actual relevance to narrowness (The Amoskeag Mfg. Co. v. 
Spear & Ripley, 4 N.Y. Super. Ct., (2 Sanf.) 599 (1849) held that the third- 
party usage showed that the mark was a grade-mark, not a trade-mark at all, 
and also mentioned (p. 614) that the plaintiff’s acquiescence in the defendant’s 
use was not important. See also cases at end of note 8, supra. 


26 Miles Shoes, Inc. v. R. H. Macy & Co., 199 F.2d 602 (2d Cir. 1952). 
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causing conditioning would vary according to the simi- 
larity of the marks and goods. Usages involving consider- 
ably dissimilar marks or goods are entitled to much less 
weight.” Descriptiveness or uninventedness in them- 
selves are, as noted above, only slight, if any, circumstan- 
tial evidence of wide usage. 

Usage on goods so different (lipstick and steamshovels, 
for instance) that no confusion as to them could ever be 
imagined, could yet contribute to conditioning, but to a 
lesser degree. If a purchaser knows of some usages on 
widely different goods, he will be likely to assume that 
there are also some usages on similar goods even though 
he does not know of them. Purely non-trade-mark use 
could have no effect at all in causing conditioning, al- 
though it could be used to show that the symbol has no 
trade-mark meaning at all, which raises an entirely differ- 
ent defense. See section IV, DESCRIPTIVENESS, infra. 

As to evidence of third-party usage, most federal regis- 
trations are prima facie evidence of use only as to their 
owners, not third-parties. Moreover, they are not evi- 
dence of the intensity, area or time of use.” Very little 
use is required to obtain or renew them. State registra- 
tions are of even less value, usually being granted and 
renewed even more casually, and, in most states, not re- 
quiring renewal at all. 

Trade directory listings are made up of whatever any 
subscriber or member wishes to have published, without 
affidavits, much less any real proof of use. They usually 
remain in the publication indefinitely, and the organiza- 
tions which publish them seldom have the facilities or 
desire to police their records.” Telephone directory list- 

27 Admiral Corp. v. Penco, Inc., 203 F.2d 517 (2d Cir. 1953). 
28 Stardust, Inc. v. Finer Full Fashion Hosiery Co., 85 U.S.P.Q. 507 ?- 

29 [bid. ; accord, McKesson & Robbins, Inc. v. The Vad Corp., 33 C.C 
(Patents) 872, 154 F.2d 155, 69 U.S.P.Q. 107 (1946); Keebler Weyl Baking 

Co. v. J. S. Ivins’ Son, Inc., 7F. Supp. 211 (E.D. Pa. 1934); National Biscuit 
Co. v. Sheridan, 18 C.C.P.A, (Patents) 720, 44 F.2d 987, 7 U.S.P.0. 117 (1930) ; 
Standard Oil Co. v. Epley, 40 F.2d 997 ( CC.P.A. 1930) 


30 Monsanto Chemical Co. v. Mobile Paint Mfg. Co., 90 U.S.P.Q. 192, 193 
(1951) “Obviously the mere listing of trade-marks or terms found in a trade 
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ings do require that subscribers actually be doing some 
kind of business under the name listed. Search reports 
are taken directly from the records noted above, and, 
therefore, partake of the same deficiencies. 

A large number of registration certificates and listings 
is circumstantial evidence that there is some wide usage, 
because probably not all of these indicated uses have 
been abandoned. Where circumstances do not permit 
better evidence, this fact can be given some weight, but it 
should be kept in mind that out of every dozen registra- 
tions or listings probably only about one or two are active 
in any given area. 

The testimony of persons in the trade, subject to cross- 
examination, can be given weight, if it is specific and the 
basis for it is given, and the witness is shown to be quali- 
fied to give testimony on the point. However, a vague 
general statement that a mark is widely used should not 
be entitled to much weight. 

Judicial notice can be taken of facts of public concern 
or notoriety known generally to all well-informed persons. 
Probably the usage of very few marks could meet this test. 

The above factors are cumulative, and aided by them 
the court will itself finally have to estimate whether con- 
ditioning has occurred, or whether, because it has not, the 
third-party usages are merely additional infringements 
which are no defense. This is imperfect proof, but all 
other important factors in trade-mark cases are proved in 
no different manner. 


IV 
DESCRIPTIVENESS 


Some of the narrowness decisions mention only the de- 
scriptiveness or uninventedness of the plaintiff’s mark, as 
a basis for narrowing his rights. See footnotes 14-17. Is 


directory is not, as the —— points out, evidence of actual use in trade of 


any of them. . . .”; Curtis-Stephens- Embry Co. v. Pro-Tek-Toe Skate Stop 
Co., 199 F.2d 407 (8th Cir. 1952). 
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narrowness simply the defense of descriptiveness? If so, 
how does descriptiveness narrow the area of confusion? 

The term “descriptiveness” as used by the courts has 
several meanings. Sometimes it means that the mark 
describes the goods of one or both of the parties, and some- 
times it means uninventedness, i.e., that, although it does 
not describe the goods or business of either party, it is not 
entirely original, invented and coined by the plaintiff, but 
has one or more primary meanings or functions, such as 
surname meaning, decorative function, etc. Narrow 
marks are sometimes held to be “in the public domain.” 
This can mean that they have become purely descriptive 
or generic—so much so that the public will not react to 
them as indicators of source, e.g., “aspirin.” Another 
meaning would be that the mark is taken from the lan- 
guage—from the “public domain”—even though it may 
have no meaning at all in connection with the particular 
goods on which it is used, e.g., SUNBEAM for electrical 
appliances. The term “common use” could mean either 
of these, or widespread trade-mark use. Whatever words 
are used, descriptiveness and uninventedness are only im- 
portant in two ways in trade-mark cases: (1) Is the word 
a trade-mark at all, i.e., is the plaintiff or defendant mere- 
ly describing his goods, or decorating them, e.g.? (2) Does 
the descriptiveness, uninventedness or wide use of the 
plaintiff's mark narrow the area of confusion? Only the 
second situation is important as to narrowness; the first 
does not involve the area of confusion at all, but rather 
the absolute right to describe one’s goods with ordinary 
language. 


It is often said that a secondary-meaning mark is “less 
distinctive” than a fanciful mark. Does this mean less 
distinctive of its user as the source of the very goods on 
which it is used, or, rather, as to other goods, such as 
those of an alleged infringer? Relative to its own goods, 
a descriptive mark can very well serve to distinguish them 
as to source. Relative to other goods, when it is said 
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that such a mark does not indicate the same source as to 
so wide a range of different marks and goods as does a 
more fanciful mark, it is simply another way of saying 
that confusion is likely only in a smaller area—narrow- 
ness, again, which has been shown to be conditioning. 
Descriptiveness or uninventedness are of no importance in 
narrowing the area of confusion, except possibly as a fac- 
tor in conditioning, namely, as evidence of wide use, 
which was discussed above. 


Vv 
LACHES, PrRIoRITy, ETc. 


The courts sometimes find narrowness and then add 
that the plaintiff has been guilty of laches, acquiescence 
or abandonment of some part of his rights, and so is es- 
topped to claim any but very narrow rights. These terms 
are not used in any consistent manner, but they refer in 
general to the fact that the plaintiff has been lax in en- 
forcing his rights against the defendant or one or more 
third persons, or may even have acquiesced in their ac- 
tions. This is all irrelevant. The existence of the usages, 
in itself, causes conditioning, but the fact that they arose 
because of laches, etc., cannot narrow the area of confu- 
sion because the public does not know this fact.” Per- 
haps laches, etc., should preclude the plaintiff and the 
public from having relief, but at least this should not be 
because of narrowness. As far as public reaction is con- 
cerned, and, therefore, as far as the area of likelihood of 
confusion is concerned, there is no such thing as laches or 
acquiescence. For the same reason, individuals cannot 
contract away the confusion of the public, nor can they 
cause it by contract.” 

81 Halliday, Laches, Acquiescence and Estoppel in Registration Cases, 45 
T.M. Butt. 85 (1950). 

82 Stahley, Inc. v. Jacobs Co., 183 F.2d 914 (7th Cir. 1950); Consolidated 
Home Specialties Co. v. Plotkin, 358 Pa. 14, 55 A.2d 404 (1947) ; The French 
Republic v. Saratoga Vichy Spring Co. 191 U.S. 427 (1903); 2 Nims, 
Unrair COMPETITION AND TRADE Marks 1306 (4th ed. 1947). See also 


Campbell Soup Co. v. Armour & Co., 81 F. Supp. 114 (E.D. Pa. 1948); afd, 
175 F.2d 795; California Fruit Growers Exchange v. Sunkist Baking Co., 166 
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Some decisions refer to third-party usages prior to the 
plaintiff and hold, therefore, that he can have no relief 
because he does not have priority. This is sometimes 
brought up in connection with the narrowness defense, 
but it too is irrelevant because the public does not know 
which is prior, so that such factor cannot itself cause con- 
ditioning. Other decisions refer to the existence of third- 
party usages and hold that as a consequence thereof the 
plaintiff cannot claim rights against any usage which 
differs to a greater extent than those to which referred. 
His rights are sometimes said to be “narrowed” in this 
way. This type of estoppel is not usually what is meant 
by the term “narrowness,” and it is not relevant to narrow- 
ness in the sense of conditioning, since again the public 
does not know these facts. 

It is sometimes stated that if a trade-mark owner has 
less rights in one part of his mark, either because it does 
not have trade-mark meaning (is purely descriptive—is 
no trade-mark at all) or for some other reason, his rights 
in the whole mark are “narrowed,” because such part is 
entitled to less weight in the determination of confusing 
similarity than the remaining part.” More similarity is 
then required in the remaining parts—other things being 
equal—to justify a finding of likelihood of confusion.* 
This is not the usual narrowness defense, but is merely 
the result which obtains when one part of a mark is held, 
for any reason, to have less distinctiveness than another 


art. 
P VI 


NARROWNESS AND DILUTION 


As mentioned above, third-party usages as to goods 
totally different from the goods involved in a particular 


F.2d 971 (7th Cir. 1947); Everett O. Fisk & Co. v. Fisk Teachers’ Agency, 

Inc., 3 F.2d 7 (8th Cir. 1924). But cf. Chester H. Roth, Inc. v. Esquire, Inc., 

186 F.2d 11 (2d Cir. 1951). 

= on 9° Shane Corp. v. Peter Pan Style Shop, Inc., 84 F. Supp. 86 (N.D. 
34 Eureka Williams Corporation v. McCorquodale, 98 U.S.P.Q. 138, 139 

(C.C.P.A. 1953). 
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case, so that confusion as to them could not possibly be 
imagined, may yet have some effect in causing condition- 
ing. Such non-confusing usages could, therefore, reduce 
the area of likelihood of confusion around the plaintiff's 
mark, thereby reducing the area of different marks and 
goods as to which he needs injunctive action. One might 
argue that since the non-confusing usages tend in this way 
to narrow a plaintiff’s area of injunctive action, some right 
of action against them should be available. The argu- 
ment is often made by stating that such usages “dilute the 
distinctiveness” of the plaintiff’s mark, and if allowed will 
narrow the area of marks and goods as to which he can 
obtain injunctive relief. The fallacy in such an argument 
is that the non-confusing usages do not narrow or limit 
his rights against confusion but only reduce the area of 
confusion, i.e. the area in which injunctive action is neces- 
sary to protect him against confusion. Therefore, under 
the conditioning theory, as far as protection against con- 
fusion is concerned, no injunctive action against totally 
non-confusing usages is necessary. 


But there may be other proper grounds for enjoining 
non-confusing usage (and, of course, it should be remem- 
bered that remote confusion of source, sponsorship, etc., 
1s confusion), based on the general law of unfair compe- 
tition, not including confusion of source. One ground 
might be a dilution, by the non-confusing usage, of a val- 
uable non-trade-mark meaning of high quality in general, 
which many marks have built up, and which carry over 
to any diverse product. This is actually what is meant 
by the usual dilution arguments. Another ground would 
be the narrowing effect of non-confusing usages on the 
plaintiff’s opportunities to expand his line of goods in the 
future. These questions are beyond the scope of this ar- 
ticle, which deals primarily with the usual narrowness, 
descriptiveness and third-party usage. 





THE GEORGE WASHINGTON LAW REVIEW 


VII 
NARROWNESS AND MONOPOLY 


In cases involving narrow marks, the requirement of 
a finding of conditioning, by evidence of wide usage, be- 
fore the area of injunctive action will be narrowed, limits 
the effect of the narrowness defense and, conversely, in- 
creases in appropriate situations, the ability of plaintiffs to 
prevent other usages. A requirement of conditioning 
does, in this sense, “increase” exclusive rights in widely 
used (narrow) marks. It is often held, however, that 
exclusive rights or “monopolies” in this so-called weak 
type of mark should be decreased, not increased. Does 
not the requirement of conditioning conflict with this 
rule? It does not, because the requirement of condition- 
ing before the narrowness defense will be given weight 
only means that the effect of wide usage will be limited 
to its probable actual effect on purchaser confusion. In- 
junctive relief for widely used marks can still be less than 
that given fanciful marks, but only to the extent that con- 
ditioning justifies the lesser relief. 


VIII 
CONCLUSION 


In conclusion, there does exist a defense corresponding 
roughly to what has been termed “narrowness” or “weak- 
ness.” It is not, however, simply a lack of originality or 
the existence of third-party usages, in themselves. Neither 
does it have any connection with the defenses of laches, 
acquiescence, abandonment, estoppel, or lack of priority. 
Consequently, proof of these alone should not be enough 
to raise the narrowness defense. This defense requires 
that the area of confusion be narrowed, and none of these 
in themselves narrow it. The conditioning of the public 
by belief or knowledge of numerous third-party usages 
is the only possible factor which will make confusion less 
likely as to one mark than as to another, other factors 
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being equal. Descriptiveness or other non-trade-mark 
meaning has little or nothing to do with it. It should al- 
ways be established that the third-party usages have prob- 
ably actually resulted in conditioning; otherwise they are 
merely additional infringements, and the defendants use 
will merely increase the confusion. 

One of the most significant aspects of conditioning is 
that it narrows the area of injunctive action only because 
and if the area in which confusion is likely is narrowed, 
so that only this much injunctive action is necessary for 
adequate protections against confusion of source. 

An analysis of conditioning indicates that it very seldom 
exists in sufficient amount to make confusion substantially 
less likely. The conclusion is compelled, therefore, that 
narrowness arguments have generally been accorded more 
weight than is justified by their actual effect on the area 
of confusion. Probably this is the result of unconsciously 
treating trade-marks somewhat as copyrights, as to which 
lack of originality and third-party usage have an entirely 


different “narrowing” effect based upon a different prin- 
ciple—originality in itself—which has no place in trade- 
mark cases. 
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EDITORIAL NOTES 


JUSTICIABLE CONTROVERSY UNDER THE FEDERAL 
DECLARATORY JUDGMENT ACT AND THE 
EXERCISE OF PATENT RIGHTS 


I 
INTRODUCTION 


Since the passage of the Federal Declaratory Judgment Act in 
1934, the considerations facing the patentee desirous of enforcing 
his rights have undergone considerable change. The holder of a 
patent can no longer continually harrass an infringer or an infringer’s 
customers with the threat of impending legal action without facing 
the real possibility of being called upon to defend his patent in a 
declaratory judgment action.? Moreover, if the patent owner brings 
an action for infringement, he is now precluded from voluntarily dis- 
missing the action, should the defendant file a counterclaim for a 
declaratory judgment.* Certainly in this respect the Act has fulfilled 
its purpose in minimizing the coercive practices adopted by some 
patent owners. At the same time the unnecessary accumulation of 
damages is avoided by a prompt determination of the rights of the 
parties. This is in accordance with the congressional intent.* 

In order for a declaratory action to lie, however, there must be a 
pre-existing justiciable controversy between the parties. Whether 


148 Strat. 955 (1934), as amended, 28 U.S.C. §§ 2201, 2202 (Supp. 1952). 
Section 2201 is drawn to the creation of the remedy and provides as follows: 

“In a case of actual controversy within its jurisdiction, except with respect 
to Federal taxes, any court of the United States, upon filing of an appropriate 
pleading, may declare the rights and other legal relations of any interested party 
seeking such declaration, whether or not further relief is or could be sought. 
Any such declaration shall have the force and effect of a final judgment or 
decree and shall be reviewable as such.” 

2It should be noted that before the passage of the Act some courts would 
enjoin such action by a patent owner. However, where injunctive relief was 
available, it was severely limited to those cases in which the plaintiff could 
prove that a libel or slander had been made in bad faith and was working a 
destruction of his property rights. See Oil Conservation Engineering Co. v. 
Brooks mee Co., 52 F.2d 783 (6th Cir. 1931) ; Emack v. Kane, 34 Fed. 
46 (C.C.N.D. Ill. 1888). 

3 Trico Products v. Anderson Co., 147 F.2d 721 (7th Cir. 1945); White v. 
E. L. Bruce Co., 62 F. Supp. 577 (D. Del. 1945) ; Meinecke v. Eagle Druggists 
Supply Co., 19 F. Supp. 523 (S.D.N.Y. 1937). 

+E. Edelmann & Co. v. Triple-A Specialty Co., 88 F.2d 852, 854 (7th Cir. 
1937), cert. denied, 300 U.S. 680 (1937): “It was the congressional intent to 
avoid accrual of avoidable damages to one not certain of his rights and to 
afford him an early adjudication without waiting until his adversary should see 
fit to begin suit, after damage had accrued.” See also Sen. Rep. No. 1005, 
73d Cong., 2d ‘Sess. (1934), cited in BorcHarp, DECLARATORY JUDGMENTS 
1043 (2d ed. 1941). 


5 [ 63 ] 





64 THE GEORGE WASHINGTON LAW REVIEW 


or not the activities of the parties have precipitated such a contro- 
versy is the question which most frequently plagues the courts. It 
is the purpose of this note to examine the views taken by the courts 
as to the requisites of a justiciable controversy between a patent 
owner and an actual or potential infringer and so to determine the 
extent to which a patentee may justifiably exploit his invention with- 
out creating such a controversy, 

The broad principles determining a justiciable controversy under 
the Federal Declaratory Judgment Act were laid down by the Su- 
preme Court in Aetna Life Insurance Co. v. Haworth.’ The dis- 
tinction drawn by the court between a definite, concrete justiciable 
controversy and a dispute of a hypothetical or abstract character is 
one of degree and incapable of precise definition.® This has proved 
particularly true in patent cases where the courts have more recently 
given the Act a much broader interpretation than in the years imme- 
diately subsequent to its passage.’ Therefore the patentee must be 
cautious in asserting his patent rights if declaratory litigation is 
to be avoided. The question to be borne in mind in any examination 
of the present status of the law on declaratory judgments is whether, 
in correcting the abuses of the past, present judicial interpretation 
may be unduly restricting the patentee who may benefit the public by 
licensing his invention to the fullest extent. 


Assuming proper jurisdiction and venue are established,® the basic 
considerations in any determination of the existence of a justiciable 
controversy in patent declaratory litigation are: (1) the type of 
activity by the patent owner which can be construed as threatening 
the declaratory plaintiff or his customers with an infringement suit, 
(2) the position of the plaintiff at the time of such a threat, and 


5 300 U.S. 227, 240 (1937). The court commented as follows: 


“A ‘controversy’ in this sense must be one that is appropriate for judicial 
determination. . . . A justiciable controversy is thus distinguished from a 
difference or dispute of a hypothetical or abstract character; from one that is 
academic or moot. . . . The controversy must be definite and concrete, touching 
the legal relations of parties having adverse legal interests. . . . It must be a 
real and substantial controversy admitting of specific relief through a decree of 
conclusive character, as distinguished from an opinion advising what the law 
would be upon a hypothetical state of facts.” 


6 Maryland Casualty Co. v. Pacific Coal & Oil Co., 312 U.S. 270 (1941). 


7 Compare, e.g., the interpretation of the Act in Dewey & Almy Chemical Co. 

American Anode, Inc., 137 F.2d 68 (3d Cir. 1943), cert. denied, 320 U.S. 
761 (1943), and Treemond Co. v. Schering Corp., 122 F.2d 702 (3d Cir. 1941), 
with Bettis v. Patterson-Ballagh Corp., 16 F. Supp. 455 (S.D. Cal. 1936), and 
New Discoveries, Inc. v. Wisconsin Alumni Research Foundation, 13 F. Supp. 
596 (W.D. Wis. 1936). 


® The problem is noted by Frederico, Operation of the Federal Declaratory 
Judgments Act in Patent Cases, 19 J. Pat. Orr. Soc’y 489, 508 (1937). See 
also Comment, 45 Yate L. J. 1287 (1936). 
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(3) the party making the threat, and whether his action can be 
imputed to the patent owner. 


II 
NATURE OF THE THREAT 


Perhaps the most difficult question confronting the courts is what 
type of action by the patentee can be considered a threat sufficient 
to provoke a justiciable controversy. The early cases required that 
the patent owner directly charge the plaintiff with infringement.® 
It was soon recognized, however, that the threat could be couched 
in the most polite language,’® and that an actual threat of legal action 
was not necessary if implicit in the notice to the plaintiff." 

The requirement that defendant make the threat of infringement 
directly to the plaintiff was then emphatically overruled. It was 
first held that notice to the alleged infringer’s customers is enough 
to provoke a justiciable controversy,"* and later that any public 
assertion by the patent owner of acts that will infringe his patent is 
sufficient basis for a declaratory judgment.’ 

The later rule is generally accepted today,’* and a defendant having 
publicly asserted the scope of his patent cannot have declaratory 
action dismissed on the ground that he had no knowledge of plain- 
tiff’s activities..° Such public assertion may be manifested by indis- 
criminate advertising on the part of a patentee’’ or the bringing of 
infringement suits against others.** These views are justified on the 


® Engler v. General Electric Co., 29 F. Supp. 421 (S.D.N.Y. 1939) ; Meinecke 
v. Eagle Druggists Supply Co., Inc., 19 F. Supp. 523 (S.D.N.Y. 1937); Zenie 
v. Miskend, 10 F. Supp. 779 (S.D.N.Y. 1935). 

10 United States Galvanizing and Plating Equipment Corp. v. Hanson-Van 
Winkle-Munning Co., 104 F.2d 856 (4th Cir. 1939). 
on we Tractor Co. v. International Harvester Co., 106 F.2d 769 (9th 

ir. ; 

12 Dewey & Almy Chemical Co. y. American Anode, Inc., 137 F.2d 68 (3d 
Cir. 1943), cert. denied, 320 U.S. 761 (1943) ; Treemond Co. v. Schering Corp., 
122 F.2d 702 (3d Cir. 1941). 

13 Alfred Hofmann, Inc. v. Knitting Machines Corp., 123 F.2d 458, 460 (3d 
Cir. 1941). The court stated: “To say that there is no justiciable controversy 
between the manufacturer and the patentee who sues the customer of the manu- 
facturer is to put too narrow an interpretation on the Declaratory Judgment 
Act. The definition of justiciable controversy supplied by the Supreme Court 
in the Aetna case was broad, not narrow.” 

14 See note 11, supra. 

15 Recently reaffirmed in Henry L. Crowley & Co. v. Philips Laboratories, 
104 F. Supp. 840 (S.D.N.Y. 1952). : 

16 Dewey & Almy Chemical Co. v. American Anode, Inc., 137 F.2d 68 (3d 
Cir. 1943), cert. denied 320 U.S. 76 (1943). 

17 Federal Telephone & Radio Corp. v. Associated Telephone and Telegraph 
Co., 169 F.2d 1012 (3d Cir. 1948), cert. denied, 335 U.S. 859 (1948), Treemond 
Co. v. Schering Corp., 122 F.2d 702 (3d Cir. 1941). 

18 Dewey & Almy Chemical Co. v. American Anode, Inc., supra note 15; 
Apex Hosiery Co. v. Knitting Machines Co., 90 F. Supp. 763 (D. Del. 1950). 
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theory that notice to infringers that a patent exists is not a condition 
precedent to an action to obtain an injunction in an infringement suit, 
and that therefore, although some type of notice is required to pre- 
cipitate a controversy, the requirement should be minimized so as to 
protect an alleged infringer from being threatened by insinuation 
and innuendo.’® Quite properly, the Declaratory Judgment Act 
should not be so limited as to allow a patentee to do by indirection 
what it is obviously designed to prevent him from doing directly. 


Once the patent owner has made a threat of possible legal action, 
the fear and apprehension created in the mind of the alleged infringer 
is enough to create a justiciable controversy. Thus it has been held 
that a threat followed by silence is enough to provoke declaratory 
action on the ground that as soon as a threat is made the plaintiff 
is in a position of peril and insecurity and that the patentee must 
either repudiate his claims or consent to an adjudication of them.?° 
Presumably the courts have felt that the patentee always has the 
option of remaining silent if he desires to avoid declaratory action. 


A stronger view has been expressed in dictum by Judge Learned 
Hand: 


. . . if a manufacturer fears that he will be charged to infringe, 
he can always inquire of the patentee, and if the answer is unsat- 
isfactory, he can bring an action for a declaratory judgment. 
The time has now passed when a patentee may sit by and refuse 
to show his hand... .”* 


This rather broad language would raise the additional question of 
whether the infringer or one intending to infringe should be able to 
provoke litigation by a series of questions designed to elicit from the 
patentee some statement as to the scope of the patent. Although no 
case has been found which turned on this point alone, it may have 
been a secondary reason for denying declaratory relief where other 
factors were also considered.** On the other hand, a justiciable con- 
troversy has been held to exist where the plaintiff raised the question 
of whether his activities constituted infringement.?* In this instance, 
however, the suit was not initiated until an impasse had been reached 
in the negotiations undertaken by the parties. 


19 Rhodes Pharmacal Co. v. Dolcin Corp., 91 F. Supp. 87 (S.D.N.Y. 1950). 
20 Lances v. Letz, 115 F.2d 916 (2d Cir. 1940). 


21 Clair v. Kastar, 148 F.2d 644, 646 (2d Cir. 1945), cited with approval in 
sae Engineering Co. v. National Supply Co., 75 F. Supp. 993 (W.D. Pa. 


22 See Fash vy. Clayton, 78 F. Supp. 359 (D.N.M. 1948). 


23 General Electric v. Refrigeration Patents Corp. 65 F. Supp. 75 (W.D.N.Y. 
1946). See Note, 15 Geo. Wasn. L. Rev. 107 (1946). 
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The language used by a patent owner in asserting his rights when 
placed in the context of the surrounding circumstances is an essential 
factor to consider in determining the existence of a justiciable contro- 
versy. It is well-settled that the mere existence of a patent is not a 
sufficient basis upon which to institute a declaratory judgment action.** 
Moreover, the mere fact that the patentee has complied with a statu- 
tory duty and marked the articles is not to be construed as a threat.?5 
In Alamo Refining Co. v. Shell Development Co.** it was held that 
an offer to license without an accompanying charge of infringement 
is not enough to provoke a declaratory judgment suit. The court 
felt that a controversy must find its origin in some charge of in- 
fringement or threat of suit and must not exist simply in the mind 
of a potential licensee. It was further stated: 


I think a strong public policy should exist to permit the unre- 
stricted offering of a patent license. The owner of a patent is 
fettered if the mere offer of a license, without an accompanying 
charge of infringement or threat of suit, would expose the pat- 
entee to a declaratory judgment action.?’ 


The court did not state how the patentee should answer the ques- 
tion: “Why do I need a license?” 


In a previous case, a declaratory judgment was denied where the 


patentee sent a copy of his patent to the plaintiff, but did not chal- 
lenge plaintiff’s machine as an infringement.2* The decision was 
justified on the ground that no threat is involved when the holder 
of a patent exercises his right to investigate and inquire with relation 
to other devices of a nature similar to those he is manufacturing. 


These cases are to be distinguished from those instances where 
the patentee offers a license agreement, which, he states, if not ac- 


24 Borchard, DECLARATORY JUDGMENTS 807 (2d ed. 1941), “. . . the mere 
existence of the patent is not a cloud on title, enabling any apprehensive manu- 
facturer to remove it by suit. It requires an assertion of right under the patent 
to place the alleged infringer in gear to join issue and challenge the title.” 
See also Sanford v. Kepner, 195 F.2d 387 (3d Cir. 1952), aff'd, 344 U.S. 13 
(1952) ; Tuthill v. Wilsey, 85 F. Supp. 586 (N.D. III. 1949). 

25 Zenith Radio Corp. v. R.C.A., 78 F. Supp. 591 (D. Del. 1948). 


(1982) F. Supp. 790 (D. Del. 1951). See Note, 20 Geo. Wasn. L. Rev. 348 

27 Alamo Refining Co. v. Shell Development Co., 99 F. Supp. 790, 795 (D. 
Del. 1951). It should be noted that the complaint was based on the under- 
standing of the plaintiff that a license was necessary for continued operation. 
The original complaint, in a previous case between the parties was held to 
allege a justiciable controversy on the ground that defendant stated that a 
license should be accepted in order to avoid liability for infringement. See 
Alamo Refining Co. v. Shell Development Co., 84 F. Supp. 325 (D. Del. 1949). 

28 Thermo-Pastics Corp. v. International Pulverizing Corp., 42 F. Supp. 408 
(D.N.J. 1941). 
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cepted, will subject plaintiff to an infringement suit.2° Here the 
offer is not an invitation to negotiate any differences of opinion exist- 
ing between the parties, but is made on a “take it or we'll sue” basis. 
This distinction, however, has not always been followed by the courts. 
A notice of patent ownership coupled with a remark that plaintiff 
should avoid any infringement thereof*® or should be “guided ac- 
cordingly” ** have been construed as threats. Such decisions raise 
the question of whether a threat may be implied from a statement by 
the patentee which would delimit the scope of his patent and thereby 
give the trade an opportunity to avoid any infringing activities. 

A threat to the trade made by the patentee may provoke declara- 
tory action even where particular patents are not identified, provided 
that the subject matter involved is easily identified and the class of 
persons to whom such notice would apply is limited.** Where the 
patent owner bases his threat on a group of patents which he owns, 
the plaintiff is required to show the relevancy of its activities to the 
patents sued upon.** He may not file a complaint as a basis for a 
fishing expedition to ascertain which patent or patents defendant had 
in mind as being infringed.** 

A threat based on subject matter in a pending application may also 
create a justiciable controversy, so long as the patent issues before the 
declaratory judgment action is instituted.** Such decisions are justi- 


fied on the ground that the in terrorem quality of charges made just 
before the issuance of a patent would be as obvious as charges made 
after issuance, and the need of the procedural remedy afforded by a 
declaratory action would be as great in either case. 


29 See, ¢.g., Henry L. Crowley & Co. v. Philips Laboratories, 104 F. Supp. 
840 (S.D.N.Y. 1952); Kobre v. Photoral Corp., 100 F. Supp. 56 (S.D.N.Y. 
1951); Alamo Refining Co. v. Shell Development Co., 99 F. Supp. 790 
(D. Del. 1951). 

30 Kobre v. Photoral Corp., 100 F. Supp. 56 (S.D.N.Y. 1951). 

31 Rhodes Pharmacal Co. v. Dolcin Corp., 91 F. Supp. 87 (S.D.N.Y. 1950). 
Note also that in United Lacquer Mfg. Corp. v. Maas & Waldstein Co., 97 
U.S.P.Q. 6 (D.N.J. 1953), the remark by a salesman that “all questions of 
possible infringement are entirely in the hands of the attorneys,” was held to 
be a sufficient basis for denying defendant’s motion for summary judgment. 

32 Federal Telephone & Radio Corp. v. Associated Telephone and Telegraph 
Co., 169 F.2d 1012 (3d Cir. 1948), cert. denied, 335 U.S. 859 (1948). 


oan one Refining Co. vy. Shell Development Co., 99 F. Supp. 790 (D. Del. 


34 Pomerantz v. Jean Vivaudou, 65 F. Supp. 948 (S.D.N.Y. 1946). 

35 Henry L. Crowley & Co. v. Philips Laboratories, 104 F. Supp. 840 
(S.D.N.Y. 1952); Remington Products Corp. v. American Aerovap, Inc., 97 
F. Supp. 644 (S.D.N.Y. 1951) (the fact that defendant had secret plans for 
starting an infringement suit which had inadvertently leaked out was held not 
to prevent the existence of a justiciable controversy) ; Newell v. O. A. Newton 
& Son, 95 F. Supp. 355 (D. Del. 1950). 
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III 
POSITION OF THE DECLARATORY PLAINTIFF 


In the cases shortly following the passage of the Declaratory Judg- 
ment Act, the courts severely limited the field of persons who could 
qualify as a declaratory plaintiff. Although it was soon conceded 
that either the patentee or the alleged infringer could place in issue 
the validity of the patent and/or the question of infringement,** the 
view persisted that, in an action brought by an alleged infringer, the 
plaintiff should be actually making, using, or selling the subject mat- 
ter purported to be covered by defendant’s patent.** These holdings 
were severely criticized as destroying the effectiveness of the Act. 
The opinion expressed by Professor Borchard in 1941 was typical: 


. In the cases thus far decided, there have usually been two 
elements present, actual manufacture, use or sale by the petitioner, 
and charges of infringement by the patentee or his successor in 
interest. But actual manufacture, use or sale ought not to be 
essential. It ought to suffice that the party charged is about to 
infringe or take some action which is prejudicial to the interests 
of the patentee, and that he is then charged or put on notice that 
his action is attacked as an infringement, present or prospective. 
He is then in a position to remove the cloud by challenging the 
patentee to prove the validity of his patent or his claim of in- 
fringement or ever thereafter remain silent.** 


The courts, noting this prediction with approval, have turned it 
into reality.*° Thus a suit for declaratory judgment may now be 
maintained where no infringing acts have been committed by the 
plaintiff. The Court of Appeals for the Second Circuit in Technical 
Tape Corp. v. Minnesota Mining and Manufacturing Co.*° recently 
held that a plaintiff who was summarily refused a license and at the 
same time threatened with infringement by defendant may bring an 
action for declaratory judgment before actual manufacture and sale 
of defendant’s patented product. In this case, however, there was an 
evident intention and capability of plaintiff to infringe coupled with a 
rather violent threat by the defendant. The court reasoned that where 
there is such an intention to market the product there would seem 


36 Zenie v. Miskend, 10 F. Supp. 779 (S.D.N.Y. 1935). 

37 See, for example, Engler v. General Electric Co., 29 F. Supp. 421 
(S.D.N.Y. 1939); Meinecke v. Eagle Druggists Supply Co., Inc., 19 F. Supp. 
523 (S.D.N.Y. 1937); New Discoveries, Inc. v. Wisconsin Alumni Research 
Foundation, 13 F. Supp. 596 (W.D. Wis. 1936). 

38 BoRCHARD, Op. cif. supra note 23, at 807. 

38 Technical Tape Corp. v. Minnesota Mining & Mfg. Co., 200 F.2d 876 (2d 
Cir. 1952); General Electric v. Refrigeration Patents Corp., 65 F. Supp. 75 
(W.D.N.Y. 1946). 


40 200 F.2d 876 (2d Cir. 1952). 
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to be no sense in requiring that manufacture and sales should precede 
either the notice of infringement or the bringing of an action for 
declaratory judgment. It would appear that any other rule would 
involve unnecessary accumulation of damages and economic waste. 
With this principle in mind, the existence of a justiciable controversy 
might well turn on the nature of the patented subject matter and the 
investment required by one preparing to infringe. 

A similar situation existed in General Electric v. Refrigeration 
Patents Corp.“. Here, the question of whether or not plaintiff's 
activities would infringe defendant’s patent had been discussed in 
extensive negotiations which had subsequently terminated without 
settling the controversy. Before committing any infringing acts, 
plaintiff asked for and received declaratory relief on the ground that 
the purpose of the Declaratory Judgment Act is to prevent the accrual 
of avoidable damages and eliminate the uncertainty which needlessly 
throws manufacturing and sales facilities into idleness and toward 
this end the Act should be given a liberal interpretation.** The 
prediction of Professor Borchard was cited with approval.** 

The views expressed in the above cases are limited, however, in 
that the plaintiff must have the immediate intent and ability to prac- 
tice the invention. The mere existence of a “desire” to do so is not 
enough.** Such immediate intent has been established by making 
some of the patented items with the intent to make more,* producing 
the patented product on a pilot plant scale,“ and by performing en- 
gineering studies toward the manufacture of the patented device.*’ 
Plaintiff must allege that he is ready, willing, and able to embark 
on a course of conduct which defendant declares to be an infringement 
of his patent rights. He is not, by virtue of being a member of the 
general public, entitled to launch a complicated suit to declare a 
patent invalid,** nor can he bring suit on the basis of threats made 
against the infringing activities of his customers to whom he sells 


4165 F. Supp. 75 (W.D.N.Y. 1946). 

42 Crowell v. Baker Oil Tools, Inc., 143 F.2d 1003 (9th Cir. 1944); Walker 
v. Walker, 86 F. Supp. 657 (N.D. Cal. 1949). 

43 See also United States Industrial Chemicals v. Carbide and Carbon Chem- 
icals Corp., 67 F. Supp. 895 (S.D.N.Y. 1946) where plaintiff intended to reopen 
his plant which had been closed because of wartime restrictions. 

44 Fash v. Clayton, 78 F. Supp. 359 (D.N.M. 1948); Atlas Imperial Engine 
Co. v. Lanova Corp., 79 F. Supp. 1002 (D. Del. 1948). This distinction is 
discussed by Russell, ooo Aspects of Declaratory Procedure, 32 J. Pat. Orr. 
Soc’y 504, 525-530 (19. 

45 Crowell vy. Baker oa Tools, Inc., 143 F.2d 1003 (9th Cir. 1944). 

46 Technical Tape Corp. v. Minnesota Mining & Mfg. Co., 200 F.2d 876 (2d 
Cir. 1952). 

47 Stratton v. Thornley, 94 U.S.P.Q. 135 (N.D. Ill. 1951). 

48 Zachs v. Aronson, 49 F. Supp. 696 (D. Conn. 1943). 
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a staple article of commerce.*® There must be an actual dispute 
between the parties. An economic interest of the plaintiff in a dis- 
pute is not enough.®® Under any other rule the court would be in 
the position of offering an advisory opinion on a hypothetical issue, 
which would clearly be outside the scope of the Declaratory Judg- 
ment Act.*? 

It would therefore appear that declaratory relief is a proper remedy 
even if the plaintiff or those in privity with him are not actually en- 
gaging in infringing conduct. However, the courts expressing this 
view have required that the one seeking relief must perform some 
overt act which would unmistakably indicate the immediate intent 
of engaging in such conduct. 


IV 
Party MAKING THE THREAT 


Under the well-established view that the Declaratory Judgment 
Act introduced no new substantive rights and is a remedial statute 
in the procedural sense,** the action for a declaratory judgment of 
patent invalidity and/or non-infringement has been considered to call 
into action the same requirements as to parties as does an ordinary 
infringement suit wherein their position in the litigation is reversed.** 
Thus an indispensable party in an action for infringement is none 
the less so in a declaratory judgment suit having for its objective 
a declaration that infringement does not exist.** It is therefore in- 
cumbent on the declaratory plaintiff to allege or show that his activi- 
ties have been threatened by either the patent owner or by one whom 
the owner has expressly or impliedly authorized to make such threats. 

The term “patent owner” in this sense is not to be limited to one 
who is called an assignee in a transfer agreement. It includes, for 
example, an exclusive licensee to make, use, and sell the patented 
invention, who would be the substantial owner of the patent for the 
purpose of bringing an infringement suit.5> Whether or not the pur- 


49 Aralac, Inc. v. Hat Corp. of America, 166 F.2d 286 (3d Cir. 1948). 

50 Jd. at 295. But one who is accused of being a contributory infringer as 
defined in the Patent Act of 1952, 35 U.S.C. §271 (1952), would, presumably, 
now be able to bring a declaratory action. 

51 See Aetna Life Insurance Co. v. Haworth, 300 U.S. 227 (1937). 

52 E.g., see Alabama State Federation of Labor v. McAdory, 325 U.S. 450 
(1945) ; E. Edelmann & Co. v. Triple-A Specialty Co., 88 F.2d 852 (7th Cir. 
1937), cert. denied, 300 U.S. 680 (1937). 

53 Hook v. Hook & Ackerman, 187 F.2d 52 (3d Cir. 1951). 

54 Bendix Aviation Corp. v. Kury, 88 F. Supp. 243 (E.D.N.Y. 1950). 

55 United Lacquer Mfg. Corp. v. Maas & Waldstein Co., 97 U.S.P.Q. 6 
(D.N.J. 1953); Hook v. Hook & Ackerman, 187 F.2d 52 (3d Cir. 1951); 
Randolph Laboratories v. Specialties Development Corp., 62 F. Supp. 897 
(D.N.J. 1945). 
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ported licensee has such an interest in the patent is not always easily 
determined, but the basic principles to be followed have often been 
set forth by the courts.** 


A suit between a non-exclusive licensee and an infringer does not 
raise a justiciable controversy under the Declaratory Judgment Act.*’ 
However, in a recent case, where the defendant has a non-assignable, 
six-year exclusive license to make, use, and sell the invention in a 
specified geographical area of the United States it was held that he 
may have declaratory action brought against him by one allegedly 
accused of infringement.** The court in this case also stated that 
the fact that the licensee was given no express power to sue by the 
license agreement was immaterial, as the right was an implied one 
which could always be used to supplement the patentee’s right to sue. 
Thus in a declaratory judgment action,®® as well as an infringement 
suit,’ the courts will examine any alleged “license” or “assignment” 
to determine the legal effect of the agreement. Moreover, under the 
theory that well-pleaded facts are enough to avoid summary judg- 
ment,** or where it is asserted that defendant is the patent owner and 
the existence of this fact is not clear to the court, the declaratory 
plaintiff is granted a trial to develop his allegation.® 


The problem of imputing to the patentee the threats made by his 
agent is not a difficult one where the agent is employed for this pur- 
pose.** The difficulty arises where the patent owner wishes to attract 
licensees and, in order to do so, employs agents or licensees who are 
authorized to license or sub-license the invention. This raises the 
question of whether overzealous salesmanship by these parties might 
subject the patentee to a declaratory judgment action. In A. L. 


56 Independent Wireless Telegraph Co. v. R.C.A., 269 U.S. 459 (1926) ; 
Waterman v. Mackenzie, 138 U.S. 252 (1891); Hook v. Hook & Ackerman, 
187 F.2d 52 (3d Cir. 1951); United Lacquer Mfg. Corp. v. Maas & Waldstein 
Co., 97 U.S.P.Q. 6 (D.N.J. 1953). 

57 Contracting Division, A. C. Horn Corp. v. New York Life Ins. Co., 113 
F.2d 864 (2d Cir. 1940). 

58 United Lacquer Mfg. Corp. v. Maas & Waldstein Co., 97 U.S.P.Q. 6 
(D.N.J. 1953). 

59 Hook v. Hook & Ackerman, 187 F.2d 52 (3d Cir. 1951); A. L. Smith Iron 
Co. v. Dickson, 141 F.2d 3 (2d Cir. 1944). 

60 Littlefield v. Perry, 21 Wall. 205 (U. S. 1874). 

61 This appears to be the view, at least in the Third Circuit. See Frederick 
Hart & Co. v. Recordograph Corp., 169 F.2d 580 (3d Cir. 1948); United Lac- 
quer Mfg. Corp. v. Maas & Waldstein Co., 97 U.S.P.Q. 6, 10 (D.N.J. 1953). 

62 Randolph Laboratories v. Specialties Development Corp., 62 F. Supp. 897 
(D.N.J. 1945). 

63 Telechron v. Parissi, 97 F. Supp. 355 (N.D.N.Y. 1951). Here the patentee’s 
attorney expressed the opinion that defendant’s activities infringed the patent. 
Later he contended that he had no authority to make the statement. The 
court, however, did not dismiss the suit, since the patentee had not disclaimed 
the act. But cf. Uniflow Mfg. Co. v. Irac Corp., 185 F.2d 677 (3d Cir. 1950) 
where the charge of infringement was expressly withdrawn. 
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Smith Iron Co. v. Dickson,** a British patentee had licensed the de- 
fendant to make and sell, but not use, the patented invention. The 
licensee was therefore excluded from suing upon the patent in his 
own name.* Defendant, however, asserted, in warning plaintiff that 
its activities might infringe the patent, that he had the authority to 
protect the patent at any cost. The district court dismissed plaintiff's 
suit for a declaratory judgment. The Court of Appeals for the Second 
Circuit reversed this decision, and, after pointing out that the foreign 
patentee should be given the opportunity to intervene, concluded : 


Yet, even though the Cocks company [patentee] had done noth- 
ing more than license Dickson, the scales, so balanced, would tip 
to the plaintiff’s side. . . . But the case is stronger for the plain- 
tiff than that, for the Cocks company went further than to 
merely license Dickson; it not only exacted a promise from him 
not to ‘permit’ its interests to be ‘prejudiced’, but it has now 
authorized him to issue such licenses under its patent. It has 
plainly used him to enforce its patent, and if it has not surren- 
dered its choice of a forum, at least its interest in that choice has 
dwindled too much to stand against the plaintiff’s.** 


Here the court may well have reached an equitable result in that 
the plaintiff could not serve process on the foreign patentee. Subse- 
quent decisions, however, have been careful to point out the unusual 
factual situation existing in the Smith case and not to expand its 


holding.** Moreover the reoccurrence of such a situation seems 
doubtful in view of the Patent Act of 1952 which provides for the 
service of process on a non-resident patentee.** 


In the Alamo* case, the absence of an allegation that the licensing 
agent had special authority to threaten infringement suits was held 
fatal to the declaratory plaintiff’s complaint. With reference to the 
Smith case, the court stated: 


Plaintiff relies heavily on A. L. Smith Iron Co. v. Dickson 

. . for the proposition that a plaintiff may maintain against 
an agent a declaratory judgment action to obtain an adjudi- 
cation of the validity and infringement of patents whose owner 
is not before the court. The Dickson case is not in point. That 
case is res integra. . . . The case of Contracting Division, A. C. 
Horn Corporation v. New York Life Insurance Co.” . . . has 


64141 F.2d 3 (2d Cir. 1944). 

65 Waterman v. Mackenzie, 138 U.S. 252 (1891). 

66 A. L. Smith Iron Co. v. Dickson, 141 F.2d 3 (2d Cir. 1944). 

67 Bendix Aviation Corp. v. Kury, 88 F. Supp. 243 (E.D.N.Y. 1950) ; Alamo 
Refining Co. v. Shell Development Co., 99 F. Supp. 790 (D. Del. 1951). 

68 35 U.S.C. § 293 (1952). 

— Refining Co. v. Shell Development Co., 99 F. Supp. 790 (D. Del. 
1951). 
70 Footnote added; see note 56, supra. 
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been recognized both before and after the Dickson case, as 
establishing the orthodox rule, applicable to cases not involving 
the peculiar fact background of the Dickson case, that a non- 
exclusive licensee can neither maintain an infringement suit nor 
provoke an ‘actual controversy’ under the declaratory judg- 
ments statute.” 


V 


CONCLUSIONS 


Under the position taken by the courts today, a patentee, in order 
to avoid declaratory litigation, is compelled to proceed cautiously 
with regard to any statements defining the scope and effect of his 
patent. He may mention that he has a patent and that he is desirous 
of licensing it, but a statement as to the consequences if his offer of 
a license is refused would be an invitation to suit by a declaratory 
plaintiff. This is, indeed, a difficult and sometimes impossible line 
of distinction to draw. It would appear that the offer of a license 
to one who is actually infringing or has taken positive action indi- 
cating his immediate intent to infringe carries with it an obvious 
. implication that there is a need for the license. The basic considera- 
tion to be expected by the licensee is, of course, the licensor’s covenant 
not to sue for infringement. 

Undoubtedly, the Declaratory Judgment Act has, to a great extent, 
corrected the abuses of the past, wherein an alleged infringer was 
severely limited and frequently helpless in defending himself against 
the harrassing methods too often practiced by patent owners. The 
correction of this evil, however, must not be accomplished in such a 
fashion as to flood the courts with unnecessary declaratory litigation. 
The determination of such questions as validity and infringement is 
not always a clear one. The parties should be given an opportunity 
to try to settle their differences out of the courtroom. It is submitted 
that an overly liberal interpretation of the Declaratory Judgment Act 
would tend to discourage any such effort. 

There are, of course, circumstances where one actually engaging 
in conduct which may infringe or one ready, willing, and able to 
do so, should be able to inquire of the patentee whether his present 
or proposed activities constitute infringement, and then, upon receiv- 
ing an unfavorable answer, bring an action for a declaratory judg- 
ment. Where an inquiry is made by the declaratory plaintiff, how- 
ever, he should at least be required to show some bona fide effort to 
settle his differences with the patentee before the court will, in its 


7199 F. Supp. 790, 800 (D. Del 1951). 
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discretion, grant him declaratory relief. In this instance, any threat 
to the plaintiff is a direct result of his own solicitation. 


After an effort to settle, if the apprehensive manufacturer feels 
that the patentee’s terms are onerous and shows that his present or 
intended activity may reasonably be construed as infringement of the 
patent, declaratory relief would appear to be in order. As the courts 
have pointed out, a requirement that the plaintiff be actually infring- 
ing before declaring his rights would encourage needless economic 
waste. A distinction must be drawn, however, between the immedi- 
ate intent to infringe and the mere desire to practice the invention if 
the patent can first be declared invalid.’? 


The difficulties facing the patent owner who desires to employ 
sales agents as a means for effecting extensive licensing have been 
noted. It would appear to be advisable for the patent owner to limit 
the agency agreement specifically so as to reserve to himself all 
activities connected with infringement problems. However, it is 
always open to the plaintiff to plead the existence of an apparent 
agency. Manifestly, the court should be able to prevent the patentee 
from using his agent or licensee as a facade behind which he could 
threaten the trade with impunity."* In the absence of this type of 
situation, however, it is submitted that an agent’s right to grant 
licenses should not ordinarily be implied as a right to permit him to 
make charges of infringement, since the former right is contractual 
while the latter would be of a tortious nature. 


The Declaratory Judgment Act prevents a patentee from forcing 
a settlement on a purported infringer without risking an adjudication 
of his possibly unfounded claims. If he threatens the trade by making 
charges of infringement, he will be held responsible for his actions. 
The type of conduct evidencing such a threat may be liberally con- 
strued in order to protect the declaratory plaintiff, but in doing so, 
it must not be forgotten that the public policy which favors the unre- 
stricted offering of licenses and the settling of differences out of the 
courtroom also deserves protection. 


Marvin C. Sorren. 


72 Russell, Some Aspects of Declaratory Procedure, 32 J. Pat. Orr. Soc’y 
528, 529 (1950). 


73 This was demonstrated in A. L. Smith Iron Co. vy. Dickson, 141 F.2d 
3 (2d Cir. 1944). 





THE MILITARY CRIME OF PREJUDICIAL CONDUCT: 
AN APPRAISAL OF UNITED STATES 
v. MESSENGER 


I 
INTRODUCTION 


On May 5, 1950, Congress enacted the Uniform Code of Military 
Justice? which provided, inter alia, for the establishment of the Court 
of Military Appeals, a civilian tribunal, with jurisdiction over the law 
of military crimes. The creation of such a tribunal was one of the 
most controversial issues facing Congress in the enactment of this 
code.’ It was urged that civilians, no matter how learned in the law, 
would be unable to pass intelligently on the law of military crimes be- 
cause such law, for realistic pronouncement, requires a keen appreci- 
ation of the military factors involved.* While Congress did not see 
fit to make current military status a requirement for membership on 
the court, the personnel actually appointed have done duty with the 
military in the past.° However, past military duty is not necessarily 
designed to afford the experience background essential for expert de- 
cision of current problems. Since the court has had the opportunity 
to deal with the law of military crimes, specific decisions of the court 
can be examined in the light of the pre-code warning. 


The terms “military crimes” and “military offenses” have a vague 
meaning. As used in the pre-code discussion, they are contrasted 
with the terms “civil crimes or the civil types of crimes.” ® A purpose 
of criminal law is the protection of society through the punishment of 
the actor whose conduct endangers an important public interest. Ac- 
cordingly, military law should be designed to protect an interest im- 
portant to military units. A primary mission of the military is the 
winning of wars; the ability to perform this mission is directly de- 


164 Stat. 107 (1950), 50 U.S.C. §§ 551-741 (Supp. 1951) (hereinafter re- 
ferred to as UCMJ and the code). 

2UCMYJ, art. 67. 

3 Hearings before Subcommittee on Armed Services on S. 857 and H.R. 4080, 
81st Cong., Ist Sess. 44 (1949). 

* Hearings before Subcommittee on Armed Services on H.R. 2498, 81st Cong., 
Ist Sess. 773, 794, 795 (1949); Sen. Hearings, supra note 3, at 132-135, 137, 
138. For a recent survey of other matters pertinent to UCMJ, see 6 Vanp. L. 
Rev. 161 et seg. (1953) ; for an explanation of the general operation of the code 
see Russell, The Uniform Code of Military Justice, 19 Geo. Wasu. L. Rev. 233 
et seq. (1951). 
ote ee. United States Court of Military Appeals, JAG Journat (Navy) 

ar. ! 

® Hearings, supra note 3, at 1237, 1238. 
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pendent upon the strength of the military and such strength flows, 
to a great extent, from the relative efficiency with which the military 
functions. Thus, it is apparent, particularly in the present period of 
“cold war,” that efficient military functioning is an interest of pri- 
mary concern to the military, and ultimately to the entire nation, and 
that such an interest is worthy of protection which can be afforded 
through the sanctions imposed by the law of crimes. The foregoing 
considerations indicate that the terms “military crimes” or “military 
offenses” denote conduct directly inimical to important military in- 
terests, including, at least, efficient military functioning; it is in this 
sense that the terms are used in the present discussion. This meaning 
is strengthened by reference to the punitive articles of the code’ 
which list both civil crimes, such as murder, larceny and robbery, and 
military crimes, such as drunkenness on duty and misbehavior of a 
sentinel, as offenses punishable under the code. 


Of the several military offenses, the general article * possesses cer- 
tain unique characteristics which recommend its use as a background 
for inquiry into the manner in which the court has faced this pre-code 
challenge. It has been stated that the general article comes from a 
long line of ancestors and that its roots can be traced to British mili- 
tary law.® In this respect the court is aided by having ample prece- 
dent with which to work. Unlike the other punitive articles, with the 
exception of the article prohibiting conduct unbecoming an officer 
and gentleman,’® the general article does not proscribe a specific act 
or omission but a general class of acts or omissions. Insofar as 
efficient military functioning is concerned, line (general duty) per- 
sonnel are the true experts, for it is their mission to weld the person- 
nel and equipment placed at their disposal into an effective unit; theirs 
is the daily task of surmounting the obstacles which interfere with 
the efficiency of the command. To successfully accomplish this duty, 
line personnel employ a keen appreciation of the current military 
factors involved. When the obstacle to efficient functioning takes the 
form of inimical conduct by a person subject to the code, the force of 
law may be invoked to compel proper conduct. If the law is to per- 
form a utilitarian purpose, it must be realistic—it must be based 
upon an appreciation of these military factors. This is particularly 
true where the general article is involved, for here the court is not 
aided by specificity in the terms of the statute. It is this article which 
governs the daily conduct of personnel, giving the law of military 





™UCMYJ, arts. 77-134. 
8UCMJ, art. 134. 
® WinTHROP, Minitary Law AND PRECEDENTS 720 (2d Rev. ed. 1920). 
10 UCMJ, art. 133. 
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crimes flexibility to meet unique situations.*t The intangibles com- 
prising military functioning and success in battle, however, are the 
subject of divergent views.’ 

The primary purpose of this discussion is to examine the manner 
in which the court meets the pre-code challenge by inquiring into the 
court’s methodology when faced with a particular, unique fact situ- 
ation allegedly falling within the ban of the general article. United 
States v. Messenger ** is such a case and affords an opportunity for 
such an inquiry. Whether or not the method used by the court in the 
Messenger case is fortuitous or typical is a conclusion that could be 
reached only after a broad basis for generalization has been established 
by particular inquiries and is beyond the scope of this article. 


II 


Tue PrejupiciaL Conpuct CLAUSE 


While the Messenger case involves several issues of law, the present 
discussion is limited to a treatment of one issue relevant to the general 
article. The accused purportedly violated this article by impersonat- 
ing an officer and the court treats his conduct as falling within the ban 
of the “first clause” of the general article. Accordingly, before look- 
ing to the specific facts of the case, it is appropriate to develop a gen- 


eral concept of the scope of this clause; it reads as follows: 


Though not specifically mentioned in this code, [1] all disorders 
and neglects to the prejudice of good order and discipline in the 
armed forces, [2] all conduct of a nature to bring discredit upon 
the armed forces, and [3] crimes and offenses not capital, of 
which persons subject to this code may be guilty, shall be taken 
cognizance of by a general or special or summary court-martial, 


11 The subsequent discussion of the general article will indicate that the ar- 
ticle is, by its express terms, designed to afford a basis for criminal punishment 
of all military crimes not precisely condemned by the more specific punitive 
articles of the code; thus the article provides a flexible element in the punitive 
law of military crimes. Winthrop states that the purpose of predecessor articles 
was to “. . . provide for the trial and punishment of any and all military of- 
fenses not expressly made cognizable . . . in the other and more specific Ar- 
ticles.” (Emphasis supplied.) WunrTHrop, op. cit. supra note 9. Thus, an ulti- 
mate problem is that of determining what conduct constitutes a “military crime,” 


where certain portions of the general article are relied upon as the basis of 
punishment. 


12 After reciting in great detail an account of the conduct of enlisted personnel 
and junior officers in a battle against a numerically superior enemy, one con- 
temporary historian states that the clergyman errs in believing that men fight 
to preserve the Christian way of life and the politician errs in believing that 
men fight to secure a free world—that, in the heat of such a battle, men are 
motivated to continue the battle by esprit de corps, the sole force strong enough 
re a the instinct of self-preservation. GEER, THE New Breep 307, 308 
( * 


13 No. 310, Court of Military Appeals, Oct. 6, 1952. 
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according to the nature and degree of the offense, and punished 
at the discretion of such court.’* (Enumeration and emphasis 
supplied. ) 


A 
Interpretation 


If a statute is clear and unambiguous, no problem of construction 
is involved ;?* the function of the court is to ascertain and enforce 
the intended meaning and that meaning is ascertained by giving the 
words used their literal meaning, technical meaning, or common law 
meaning, as appropriate.*® Other meanings will be applied only when 
necessary to effect the manifest intent of Congress, avoid unconsti- 
tutionality, or to avoid absurd results.” Insofar as the Federal Gov- 
ernment is concerned there is no common law of crime; Congress, 
by statute, must make the conduct criminal ** and, in so doing, Con- 
gress does not operate in a vacuum but uses words to convey the 
meaning intended. One must look to the context in which the words 
are used and the purpose of the statute to ascertain the precise mean- 
ing intended.’® Viewing the “first clause” in its setting as a part of 
the general article certain conclusions are at once apparent. It deals 


14 UCM], art. 134. 


15 See United States vy. Standard Brewery, Inc., 251 U.S. 210, 217 (1920) ; 
Caminetti v. United States, 242 U.S. 470, 485, 490 (1917). 


16 See Pierce v. United States, 314 U.S. 306, 311 (1941); Krichman y. United 
States, 256 U.S. 363, 368 (1921); United States v. Standard Brewery, supra 
note 15; Caminetti v. United States, supra note 15; United States v. Corbett, 
215 U.S. 233, 242 (1909); Standard Oil Co. v. United States, 221 U.S. 1, 59 
(1911) ; Kepner v. United States, 195 U.S. 100, 124 (1904). 


17 See Krichman v. United States, supra note 16; United States v. Standard 
Brewery, supra note 15, at 220; Caminetti v. United States, supra note 15, at 
490; United States v. Corbett, supra note 16; Adams v. New York, 192 U.S. 
585, 599 (1904). 

18 The application of this general principle of federal criminal law to military 
tribunals is one of ancient origin insofar as prior general articles are concerned. 
In Dynes v. Hoover, 20 How. 65, 79 (U.S. 1857), the Court stated, “. . . Con- 
gress has the power to provide for the trial and punishment of military and naval 
offenses in the manner then and now practiced by civilized nations; and 
the power to do so is given without any connection between it and the . 
[Judicial Article] of the Constitution . . . the two powers are entirely inde- 
pendent. . . .” The Attorney General reasoned that “This article [AGN 22] 
cannot be interpreted as intending to give to a court-martial general criminal 
jurisdiction, but only jurisdiction over those offenses not specified by name, 
which are injurious to the order and discipline of the Navy, and this jurisdiction 
is given for the oo of preserving that order and discipline.” 16 Ops. Att’y 
Gen. 579, 580 (1880). 

19 See Beauharnais v. Illinois, 343 U.S. 250, 253 (1952) ; Morissette v. United 
States, 342 U.S. 246, 263 (1952); Pierce v. United States, supra note 16, at 
311, 312; Krichman v. United States, supra note 16, at 366; United States v. 
Corbett, supra note 16; Standard Oil Co. v. United States, supra note 16; 
Kepner v. United States, supra note 16, at 122; United States v. Carll, 105 
U.S. 611, 612 (1881). 

6 





80 THE GEORGE WASHINGTON LAW REVIEW 


only with disorders and neglects and prohibits all such conduct sub- 
ject to two general limitations: (1) the conduct must be prejudicial 
to good order and discipline, and (2) the conduct must not be spe- 
cifically proscribed by another punitive article of the code. The 
first conclusion follows from the literal term of the “first clause” ; 
the other conclusion follows both from the terms of the introductory 
phrase of the article and the avoidance of duplication. As to the in- 
ternal elements of the clause, inquiry is directed to conduct, mens rea 
and anti-social effect. The lay meaning of “disorder,” in common 
with the words—derange, disorganize, unsettle, disturb—is the un- 
doing of “the fixed or proper order of something”; particularly, this 
word is used with reference to a thing “which depends for its proper 
functioning or effectiveness upon being properly ordered . . . or in 
good order or array. . . .” 7° The legal meaning implies a concept 
of wrongfulness or fault for it denotes “turbulent or riotous behavior ; 
immoral or indecent conduct. The breach of public decorum and 
morality.” *2 The lay meaning of “neglect” is “to pass over some- 
thing without giving it due or sufficient attention” when used in com- 
mon with the words—omit, disregard, ignore, overlook, slight, forget 
—and, in particular, the word denotes an “intentional or uninten- 
tional failure to give full or proper attention, especially to something 
which one is doing (such as a task) or should do (such as a duty).” *” 
The legal meaning is substantially the same.?* The words of the stat- 
ute are “disorders and neglects,” thus the words are used on a parity 
and either by lay or legal meaning may denote a concept of wrong- 
fulness or fault. Since they are used in a criminal statute, where one 
would normally expect to find wrongful conduct proscribed,”* and are 
used in juxtaposition to the specific crimes condemned which, from 


20 WesstER’s Dictionary oF SyNoNYMS 264 (1951). 
21 Biack’s Law Dictionary 591 (3d ed. 1933). 

22 WesstTeEr’s DicTIONARY OF SYNONYMS 569. 

23 BLrack’s Law Dictionary 1229. 


24In describing the scope of a predecessor clause, Winthrop uses the words 
“sins of commission and omission.” (Emphasis supplied.) WuINTHROP, op. cit. 
supra note 9, at 722. As a general rule of criminal law, mens rea in some form 
is a required element of the crime even though Congress does not specifically 
spell out that element in the express terms of the statute. See Morissette v. 
United States, supra note 19, at 251 (a concurrent evil meaning mind and evil 
doing hand) and at 252 (guilty knowledge or mens rea) ; United States v. Carll, 
supra note 19, at 613 (knowledge of wrongdoing). An exception to this rule is 
made for public welfare offenses. Morrissette v. United States, supra note 19, 
at 252, 260 (limiting the Balint case, infra); United States v. Balint, 258 U.S. 
250, 253 (1922) (holding that the statute in issue, the Narcotics Act, 38 Srar. 
786 (1914), was a tax, on the precedent of United States v. Doremus, 249 U.S. 
86, 94 (1919), that the criminal sanction was imposed to insure the maintenance 
of records required by the statute, and that no scienter was required to consum- 
mate the crime of failing to keep the proper records); Sayre, Public Welfare 
Offenses, 33 Cor. L. Rev. 55-58 (1933). 
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the viewpoint of military society, carry an imputation of wrongfulness, 
the tentative inference is that there must be an inherent element of 
conscious wrongdoing attending the proscribed conduct. The terms 
should be read as “disorders, neglects, or both,” so that the scope of 
the clause will ban either a wrongful omission or a wrongful com- 
mission. “Prejudice” literally refers to an “attitude of mind” and de- 
notes a fixed idea or conception which affects the possessor’s treat- 
ment, or judgment of a person or thing by tending to work to the 
injury or disadvantage of the person or thing.” In the clause, “‘preju- 
dice” is used in relation to “disorders and neglects,” thereby personi- 
fying the proscribed conduct and limiting it to such conduct which has 
an inherent tendency to work to the injury of some thing, in this case, 
the intangible “good order and discipline.” “Order” denotes “the 
elimination of friction or confusion, often with resulting peace and 
harmony.” 7° The armed services, viewed as a unit of society, is a 
regulated society with the ultimate purpose of combat success and the 
regulation of that society is accomplished by the appropriate members’ 
granted authority for the purpose of executing the missions assigned. 
Thus, the “good order’ designed to be protected by the clause is the 
exercise of authority that pertains to the missions assigned to the 
military. “Discipline,” in connection with the armed forces, has a 
technical military meaning of “intelligent, willing and voluntary 
obedience to orders.” ** “In the armed forces” is a self-evident limi- 
tation. Viewed in this light, the phrase “good order and discipline in 
the armed forces” means the uninterrupted functioning of military 
authority and military obedience. 


The fact that the purpose of this clause is to protect by criminal 
sanction, military authority and military obedience, gains support 
when these words and the clause are viewed in their context. There 
are many factors upon which success in combat depends, but there is 
one key factor, without which all others fail, and that factor is the 
intangible—control. The essence of control is command and obedi- 
ence.** The cluster of intangible factors that the “first clause” is de- 


25 WessTer’s DICTIONARY OF SYNONYMS 643. 
26 Td. at 592. 


27 GUIDEBOOK FOR MARINES 15 (lst Rev. ed. 1948); ArmMy FIELD MANUAL 
22-55 (1946). 

28 “Control” may be visualized as a fictitional two-way street, the traffic on 
one side being the orders of skilled commanders designed to insure that the unit 
prepares for and accomplishes its assigned mission, the traffic on the other side 
of the street being the response to these orders. Without both of these factors 
—authority and obedience—there can be no orderly effort and very little chance 
of success; the unit degenerates into an armed rabble or mob. These intangible 
factors cannot be newly created out of thin air, in the stress of combat, but on 
the contrary are tested and enhanced in combat after having been created and 
fashioned into habit through daily training. The consequence of this daily train- 
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signed to protect by criminal sanction is the exercise of authority and 
the response to this authority, intelligent, voluntary and willing obedi- 
ence (discipline), the process by which these are created and the in- 
tangible factors comprising their strength—in brief, the heart of 
efficient military functioning. Because of the importance of these 
factors and because it is impossible to catalogue in advance every 
conceivable type of conduct which may interfere, these factors are 
protected by the broad prohibition contained in the “first clause’’ of 
the general article. Similarly, because this is a military crime designed 
to protect military functioning, which is the special province of line 
personnel, this cluster of intangible factors is described in the “first 
clause” in the language of such personnel as “good order and disci- 
pline.” 7° 

Specific military offenses are expressly condemned because they 
are the most prevalent types of conduct that interfere with good order 
and discipline; if there was no specific military offense condemning 
the particular conduct it would be punishable under the general article. 
Thus, missing movement *° and misconduct as a prisoner ** are ex- 
amples of conduct, formerly punishable under the predecessor general 
articles, which are now specifically proscribed in the present code be- 
cause of the frequency of their occurrence and the desire to achieve 
greater accuracy in delineating the essential facts of the crime in- 


volved.*? Similarly, civil offenses were punishable because they inter- 
fered with good order and discipline.** It was also necessary to pro- 
tect the local populace from such crimes when committed by persons 


ing in the exercise of authority and obedience is the development of skills and 
habits which breed self-confidence in the individual, mutual confidence and re- 
spect among the individuals, and pride in the unit. Conceding that there are 
other factors, these are the sinews which give military units the tenacity to 
withstand the shock of combat. A name for the sum of all of these intangible 
factors is esprit de corps. 

29 According to Winthrop the phrase “to the prejudice of good order and 
military discipline” is so familiar to military personnel that it needs very little 
explanation. WINTHROP, op. cit. supra note 9, at 723. 

380 UCMJ, art. 87. 

31 UCMJ, art. 105. 

32 Hearings, supra note 4, at 605, 1258, 1259; Hearings, supra note 3, at 37. 

83 A forerunner of the present general article, Article of War (AW) 62, 
Rev. Stat. § 1342 (1874), made all crimes not capital punishable by court- 
martial provided they were committed under circumstances prejudicing good 
order and discipline. WinTHROP, op. cit. supra note 9, at 721. Under the pres- 
ent general article crimes against state law are punishable under the “third 
clause” of the general article only where such state law becomes the local fed- 
eral law through 18 U.S.C. § 13; otherwise a crime against state law is not 
punishable under the code unless it also constitutes prejudicial conduct, falling 
under the ban of the “first clause” or discrediting conduct, falling under the ban 
of the “second clause” of the general article. MANUAL For CouRTS-MARTIAL, 
Unirtep States § 213c (1951) (hereinafter referred to as the MANUAL). 
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subject to court-martial jurisdiction, since the local tribunals func- 
tioned too slowly to give adequate protection,** or were non-existent.*® 


B 


Legislative History 


The conclusions above must be verified and refined in accordance 
with the legislative history of the code to insure that it conforms to 
the intent of Congress.** With regard to the military crimes, the 
drafters of the code directed their attention primarily to reconciling 
differences between the Articles of War [AW] and the Articles for 
the Government of the Navy [AGN] and clarifying the statement of 
these crimes.*? This was accepted by Congress.** The general article, 
in prior statutes, was AW 96 and AGN 22(a), respectively, and the 
substance of these articles is retained in the present article,** though 
the form and wording come directly from AW 96 with minor changes 
explainable as clarification of the phrasing, in order to make the article 
applicable to all the services rather than just the army.*° These prede- 
cessor articles were the subject of long continued construction by the 
services in the Army manual ** and the Navy manual,*? respectively, 
and Winthrop discusses an even earlier article for the army in his 


34In Coleman vy. Tennessee, 97 U.S. 509, 513 (1878) (dealing with the Act 
of Mar. 3, 1863, 12 Strat. 736, which provided for conscription and for punish- 
ment by court-martial of military offenders committing enumerated civil crimes), 
the Court stated that the purpose of the statute was to secure a fighting force and 
provide for its efficiency and that the punitive provisions were enacted not only 
to insure order and discipline but also to protect the citizens from the violence 
of soldiers through the swift and summary justice of military courts. 

35 Jd. at 515 (exclusive jurisdiction in the military where the state courts are 
not open and functioning) ; WINTHROP, op. cit. supra note 9, at 725 (liberality 
with regard to jurisdiction where the offense was committed on the frontier). 

36 See cases cited supra note 19. 

37 Hearings, supra note 4, at 605, 1237-1239. 


38 H.R. Rep. No. 491, 81st Cong., Ist Sess. 35 (1949); Sen. Rep. No. 481, 
81st Cong., Ist Sess. 32 (1949). The explanation given in the reports is a state- 
ment of the explanation given by the drafters of the code as cited supra note 37. 
The text of art. 134, in H.R. 2498 is identical with that in the code. Hearings, 
supra note 4, at 596, sets forth the text of the original bill in the House. The 
same is true in comparing the original senate bill, S. 857, to the code in this 
respect. The text of this bill is set forth in Hearings, supra note 3, at 34. 

39 [bid. 


40 AW 96 is found in 41 Stat. 787, 806 (1920); the text of the article is 
reprinted in the House report, supra note 38, at 59. AGN 22 is found in Rev. 
Strat. § 1624 (1874), as amended; the text of the article is reprinted in the 
House report, supra note 38, at 69. 


41 MANUAL For Courts-MartiaL, U.S. Army § 183 (1949) (referred to 
herein as the Army manual). 


42 NavaL Courts AND Boarns § 98 (1937) (referred to herein as the Navy 
manual and as NC&B). 
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treatise.“* Subject to exceptions explainable as necessary clarification, 
particularly so that the explanation would include all of the services 
rather than a particular service, the concept of prejudicial conduct set 
forth in these manuals is substantially identical. Where a criminal 
statute has been subjected to long continued and consistent adminis- 
trative construction by the enforcing agency and is re-enacted without 
material change, that construction is given great weight as to the oper- 
ation of the statute.** Thus, insofar as the current manual restates 
the settled concept of prejudicial conduct, the provisions of this 
manual are, in effect, a part of the law enacted by Congress. Refer- 
ence to the several manuals and to Winthrop’s treatise confirms and 
restricts, in part, the concept of prejudicial conduct previously de- 
veloped. The general article is separable into three distinct clauses.* 
The crime denounced by the “first clause” (prejudicial conduct) en- 
compasses conduct of omission or commission or both provided such 
conduct has an inherent tendency to interfere, directly and substan- 
tially, with the exercise of military authority and obedience,** the 
performance entails conscious wrongdoing *’ and the crime is not 
proscribed by a specific punitive article.** The primary limitation on 
the concept previously developed is the requirement that the danger 
of interference must be direct and substantial. The following quo- 
tation is taken from the manual but an almost identical statement ap- 


43 WINTHROP, op. cit. supra note 9, at 720-733 (the discussion treats AW 62, 
Rev. Stat. § 1342 (1874), which is analogous to the present general article; 
the text of AW 62 is reprinted in the treatise at p. 720). 


44 See Hirshberg v. Cooke, 336 U.S. 210, 218 (1949) (this case involves the 
additional factor of divergent constructions by the army and navy of an iden- 
tical grant of power); Stout v. Hancock, 146 F.2d 741, 744 (4th Cir. 1944) 
(the court relies upon the traditional interpretation of the terms in issue, includ- 
ing that evidenced by Winthrop’s treatise, and the fact that the manual then in 
effect was submitted to Congress pursuant to AW 38 (1916); the court stated 
that it was hardly possible that Congress would leave the statutory terms un- 
changed if their purpose had changed). 


45 MANUAL, supra note 33, § 213; Army MANUAL, supra note 41. The Navy 
MANUAL, supra note 42, deals only with prejudicial conduct in the section cited. 
WINTHROP, Op. cit. supra note 9, treats AW 62, which contained only two clauses, 
crimes not capital and “disorders and neglects.” 


46 MANUAL, § 213a; ArMy MANuaAL, § 183a; NC&B, § 89; WuntHrop, 
op. cit. supra note 9, at 722-726 (construction of the statute), at 726-731 (ex- 
amples of conduct falling within the ban of prejudicial conduct clause), at 733 
(procedure and punishment in connection with prejudicial conduct). None of 
these authorities attempts an explanation of “good order” except Winthrop’s 
treatise, wherein it is described as tranquility, security and good government; 
it is believed that this is not substantially different from military authority and 
military obedience. 

47 See note 46 supra. The statement in the text is a conclusion based upon the 
examples of proscribed conduct, delineated by category of conduct, listed in the 
cited sections of the several manuals and Winthrop’s treatise. 

48 ManuaL, § 213; Army Manuat, § 183; NC&B, § 89; WuntTHRoP, op. 
cit. supra note 9, at 720, 725. 
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pears in the Army manual and in NC&B; Winthrop emphasizes this 
requirement, repeatedly, in his treatise.*® 


An irregular or improper act on the part of a member of the mili- 
tary service can scarcely be conceived which may not be regarded 
as in some indirect or remote sense prejudicing discipline, but 
the article does not contemplate such distant effects and is con- 
fined to cases in which the prejudice is reasonably direct and 
palpable.*° (Emphasis supplied.) 


III 


GuIDES IN APPLYING THE PREJUDICIAL ConpuUCT CLAUSE 


The very generality of the concept of prejudicial conduct and the 
fact that the solution of particular cases necessarily involves questions 
of degree serve as a warning that the most precise methods of legal 
determination must be employed. Particularly in situations involving 
unique facts, a strict analysis and adherence to those facts is manda- 
tory, and, in the use of precedent decisions as a basis for reasoning 
by analogy, a strict comparison of the precedent to the unique situ- 
ation is also mandatory. Over-generalization and broad academic 
categories of conduct alone cannot serve as the basis for decision for 
in so doing there is the inherent danger, as is also present in analogiz- 
ing from precedent, of deciding the case on the basis of the academic 
category or the facts of the analagous case and not on the facts of the 
particular case for decision. In this connection it is important to note 
that both the several manuals and Winthrop’s treatise discuss the ele- 
ments of prejudicial conduct and then recite examples of categories 
of conduct which may fall within the ban of the clause, but none of 
these authorities state that such conduct necessarily falls within the 
ban of the clause.** Whether particular conduct, falling within one of 
the academic categories listed, is a crime depends upon whether, under 
the circumstances attending the conduct, it is violative of the clause; 
the inquiry must proceed beyond the mere categorization of the con- 


49 MANUAL, § 213a; ARMY MANUAL, § 183a; NC&B, § 89; WinrHrop, op. 
cit. supra note 9, at 722 (“while yet being clearly prejudicial to good order and 
discipline”), at 723 (to the prejudice means directly not indirectly or remotely), 
at 733 (the averment in the specification must show that the act does not fall 
under a specific article and “. . . at the same time clearly directly impairs or 
injuriously affects good order and military discipline . . .”). 

50 MANUAL, § 213a. 


51 Authorities cited supra note 49. For further examples of the types of con- 
duct considered in the past, in relation to the general article, see the TaBLes & 
INDEX, Boarp oF REviEw, Hotpincs, Opinions, REviEws, OFFICE OF THE JUDGE 
ApvocaTE GENERAL OF THE ARMY, Vols. 1-50 (1929-1945) (the index under 
AW 96 covers pp. 84-105) and Vols. 51-81 (1945-1949) (the index under 
AW 96 covers pp. 46-56). 
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duct, for Congress has not seen fit to condemn such conduct per se, 
in a specific punitive article, but only when it violates a clause of the 
general article. Traditionally, courts-martial have been treated as 
courts of limited jurisdiction *? and there is no evidence in the code 
or its legislative history to indicate that Congress, expressly or im- 
pliedly, endowed the various code tribunals with any greater juris- 
diction. Even the Court of Military Appeals is not a court in the con- 
stitutional sense. It is a court of limited jurisdiction, a legislative 
court or administrative adjudicatory tribunal,®* without legal power 
to expand, by construction or by application, the law of prejudicial 
conduct. 

Aside from the foregoing, there are further considerations, legal 
and practical, which require that the law be accurately applied. Fed- 
eral constitutional courts divest themselves of the power to expand, 
by construction, the scope of criminal statutes on the basis of the sub- 
stantive due process of law requirement for certainty in criminal 
statutes ; °* if expansion by construction is to be avoided, a fortiori, 
expansion by application is equally bad. 

It is unnecessary to determine whether this constitutional require- 
ment operates in the field of military law; it is predicated upon a 
fundamental doctrine of fairness—that persons subject to the sanction 
of a criminal statute are entitled to fair warning as to the conduct 
condemned—and that same doctrine is embodied in the code.** 
Article 137, UCMJ, requires that certain articles of the code, includ- 
ing the punitive articles, be carefully explained to every enlisted man 
at certain specified times and that the text of the code and the related 
regulations be made available to persons on active duty, at their re- 
quest, for personal examination. 


52 Runkle v. United States, 122 U.S. 543 (1887); Coleman v. Tennessee, 
97 U.S. 509 (1878) ; Smith v. Whitney, 116 U.S. 167 (1886); Ex parte Milli- 
gan, 4 Wall. 2 (U.S. 1866); Dynes v. Hoover, 20 How. 65 (U.S. 1857); Alt- 
mien) v. Sanford, 148 F.2d 161 (5th Cir. 1945); 16 Ops. Arr’y Gen. 579 


53 United States Senate Committee on the Judiciary letter to Honorable Mil- 
lard E. Tydings, United States Senate, [Chairman, Committee on Armed Serv- 
ices] of April 30, 1949, as reprinted in Hearings, supra note 3, at 102-120. The 
letter states, at 118 in the Hearings, “. . . the proposed Judicial Council 
[Court of Military Appeals] . . . cannot be considered a part of the Federal 
Judicial System established under the authority of Article III of the Consti- 
tution. It is more properly within the designation of a military tribunal, appel- 
late in character. . . .” In addition it is noted that the judges have the duty of 
meeting with congressional committees and representatives of the services, an- 
nually, to survey the code and make recommendations as to changes. This 
characteristic marks the court as one apart from Judicial Article courts. 

54 Morrissette v. United States, supra note 19; Pierce v. United States, supra 
note 16 (here the Supreme Court refused to expand the federal civil offense of 


— of a government official to include impersonation of TVA of- 
cials). 


55 UCMJ, art. 137. 
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The fair warning intended by this article would hardly be possible 
or effective if the punitive articles are expanded by construction or 
by application.°* There is no necessity for expanding the punitive 
articles for other inimical conduct can be made criminal by issuing 
an appropriate particular, local or general order, the violation of 
which is punishable under the code. This is adequate power in the 
hands of line personnel to protect the efficiency of the service, with- 
out straining the law of prejudicial conduct, while giving the regu- 
lated personnel fair warning in accordance with the fundamental 
common law and constitutional principles. In addition, there is the 
standing invitation from Congress to the court and to the services to 
submit recommended changes to the code ; °° adherence to this method, 
to supplement the order power of command personnel, will also pro- 
vide fair warning for regulated personnel coupled with adequate pro- 
tection for service functioning. The traditional concept of prejudicial 
conduct has withstood the test of years and, properly applied, will 
probably serve for many years to come as a basis for punishment for 
unique conduct comparable to that conduct punishable in the past. 
Finally, the practical consequence of expanding the law of preju- 
dicial conduct by loose application is that the law will destroy the 
discipline it was created to preserve. According to the standards of 
civilian society the fighting man lives an abnormal life and his con- 
duct on occasion may take on the cloak of irregularity and excess. 
But every such act is not to be punished as prejudicial conduct 
merely because it offends someone’s sense of right and wrong; to do 
so would be to destroy the individual as a fighting man. Discipline 
entails intelligent, willing and voluntary obedience, not the obedience 
of a completely regulated puppet; some room for self-expression 
must be left open by the law and this area is dictated by the necessity 
for finding both that the conduct is mala in se from the military view- 
point, and that there is a direct and substantial danger to good order 
and discipline from the conduct. 


There remains then the question of whose judgment is to carry the 
greatest weight in determining whether there is the required type and 
degree of fault and the direct and substantial danger to good order 


56 Failure to provide the maximum certainty possible in the punitive articles 
of the code will tend to defeat art. 137, for the explanation of necessity must be 
based upon the cases arising under the various punitive articles if it is to be 
realistic and serve any useful purpose; wide deviations in applying the law of 
prejudicial conduct would turn this article into a veritable trap and disrupt 
discipline, for personnel would not be able to rely upon the instruction given 
them by superiors, as to the scope of the prejudicial conduct clause, and distrust 
of superiors is a breeding ground for lack of discipline. 

57 UCMJ, arts. 90, 91, 92, MANUAL, §§ 169b, 170c, and 17la and b. 

58 UCMJ, art. 67g. 
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and discipline. The answer can be found in the past decisions of the 
constitutional courts and in the legislative history and terms of the 
present code. In dealing with a predecessor general article, the Su- 
preme Court, in holding the article constitutional, said that the article 
was indeterminate but not liable to be abused, for: 


. what those crimes are, and how they are to be punished, 
is well known by practical men in the Navy and Army, and by 
those who have studied the law of courts-martial, and the of- 
fenses of which the different courts-martial have cognizance.*® 
(Emphasis supplied. ) 


The drafters of the code, intended that the board of review per- 
form this expertise function. Prof. Morgan © testified that the com- 
mittee unanimously favored boards of review in each service because : 


The notion was that each service would know more about the 
customs of the service, and that sort of thing, . . . It [the code] 
gives the board of review, . . . the power to review facts, law 
and sentence, and to judge the credibility of witnesses and to 
make new findings. . . .* 


This extensive power over fact, law and sentence was denied the 
court because it was to be composed of civilians who would lack such 
expertise. This is expressed in the words of Prof. Morgan: 


We all agreed that fact ought to end with the board of review. 

. We all agreed on that and we thought that was a wise 
thing, because in handling these questions of fact, particularly, 
the military men will be much more acquainted with the situ- 
ation than the ordinary civilian would be.® 


Thus, the grant of power to the board of review and the withholding 
of power from the court are based upon deference to expertise—the 
necessity for realistic law in the military. This motivation is so strong 
that the board is given final power as to fact, to the exclusion of the 
court, and power, with the court, to determine the law, but with the 
power of finality as to matters of law resting with the court. How- 
ever, the pronouncements of law by a board, particularly in the field 
of military crimes and especially with regard to the law of prejudicial 
conduct where there are questions of degree which demand expert 
judgment for solution, are entitled to great weight. The grant of 
final power to the court as to matters of law was motivated by the 


59 Dynes v. Hoover, supra note 52, at 82. See also Smith v. Whitney, supra 
note 52, at 178 ( application of military law by trained and experienced officers). 
. M. Morgan, Jr., Professor of Law, Vanderbilt University, Chairman of 

én " Givilizn Committee that drafted the code. 


61 Hearings, supra note 3, at 42. 
62 Jd. at 
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necessity for uniformity of interpretation ** and the desire to have 
civilian supervision over the fairness of the trial, the latter stemming 
from charges of command control in the courts-martial system. Uni- 
formity could have been achieved by using a central military author- 
ity. Thus the principal motive for having a civilian court was the 
desire, in the face of past criticism of the old system, to insure “the 
semblance of a fair trial.” °* There is nothing in the foregoing to 
indicate that the court was to supplant the board as the expert in 
matters pertaining to the substantive law of military crimes. Accord- 
ingly, if the intended relationship of the board and the court as to 
matters of law is followed, determinations by a board of review on 
matters of procedural law should receive the same attention by the 
court that appellate courts afford like determinations of lower courts. 
And determinations by the board as to matters of the substantive law 
of military crimes, which clearly includes the elements of the crime 
of prejudicial conduct, should be accorded great weight by the court, 
particularly in the absence of diverging views expressed by different 
boards. The grant of powers recommended by the drafters is the 
grant made by the code; ® no intent contrary to the explanation of- 
fered by Prof. Morgan appears in the committee reports.** Under 
the code scheme of review, a determination of law made by a board 
of review and not forwarded to the court is the final pronouncement 


of law on that issue,®’ and, like the court, the board plays an intended 
role in eliminating alleged command control of courts-martial.®* 


IV 
IMPERSONATION AND PREJUDICIAL CONDUCT 


There is but one “first clause” and a violation of that clause is the 
crime; theoretically there must be elements of this crime common to 


63 Jd. at 49. 

64 Ibid. (Also, the court is to perform the function of recommending changes 
to the code.) Prof. Morgan states, in effect, that the code is a compromise 
product of administration, justice and discipline but that morale at home and 
in the service will be enhanced, and criticism minimized by this step for it will 
foster the belief that a man “. . . charged before a court-martial, is going to 
get the same kind of a square trial that he would get in the United States dis- 
trict court... .” 

65 UCM], arts. 66, 67. 

66 H.R. Rep., supra note 38, at 31, 32; Sen. ReEp., supra note 38, at 28, 29 
(in the context of the legislative history, Prof. Morgan’s justification appears 
to have been adopted by the committees). 

67 UCMJ, art. 76 (this article provides for finality of judgments in accord- 
ance with the code scheme of review; where the case goes to the court through 
certification and an issue of law decided by the board is not certified and no 
action is taken on such decision by the court, the judgment of the board is the 
final determination of the law since that is the last tribunal acting on the case 
which has power, under the code, to determine the law in that case). 

68 Hearings, supra note 3, at 45. 
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all situations, regardless of the classification of the type conduct in- 
volved. Considering that such a clause has existed well over 100 
years and numerous persons, each with his own particular environ- 
ment, have interpreted and applied the clause to a great variety of 
situations, it would be remarkable if a single theory could serve as a 
basis for reconciling all decisions into an integrated pattern without 
some anomalies. 


In United States v. Mulock ® the accused, while a deserter, accom- 
plished an impersonation by publicly wearing on his uniform the bars 
and insignia (wings) of a second lieutenant (aviation) but with war- 
rant officer insignia on his cap; his purpose was to avoid having the 
authorities, particularly the military police, stop and question him. 
The board, after reciting the evidence, held that it was legally suf- 
ficient to sustain conviction. In United States v. Proctor the ac- 
cused publicly wore the uniform, bars and insignia of a flying officer 
(first lieutenant), and publicly stated that he was a first lieutenant 
and a flying officer. The purpose of the impersonation was to obtain 
money from civilians, and this was accomplished. The board, after 
reciting the evidence and noting the purpose and effect of the imper- 
sonation, sustained the conviction. In United States v. Miller ™ the 
accused at various times impersonated a captain and sergeant by pub- 
licly wearing the appropriate uniform and insignia. The board did 
not recite the evidence supporting the conviction but merely com- 
mented that it was sufficient. The issue in the case, to which the 
board’s discussion was directed, was the legality of the sentence. To 
determine whether the sentence exceeded the maximum permissible 
limit, there being no specific limit prescribed for the manner in which 
the prejudicial conduct was committed, the board compared the mili- 
tary offense of impersonating an officer in violation of the prejudicial 
conduct clause to the federal civil offense of impersonating a federal 
official ** with a view to using the maximum limit for the latter of- 


6917 B.R. 79 (1943). 

7017 B.R. 259 (1943). 

71 43 B.R. 135 (1944) (the court cites this case in arriving at its decision in 
the Messenger case). 

72 62 Strat. 742 (1948); 18 U.S.C. § 912 (Supp. 1952) (the present offense) ; 
35 Srat. 1095 (1909) (predecessor statute). The terms of the general article 
provide no limitation of punishment; such limitation is provided by the presi- 
dent and incorporated in the Manual in a table of maximum punishments. 
Manwat, § 127c. Where no punishment is listed under the general article for 
the particular type conduct involved, the maximum for an analagous offense 
listed in the table is applied. /bid. In the past, where this failed, courts-martial 
looked to analagous federal civil offenses. W1NnTHROP, op. cit. supra note 9, at 
733. This is a reason for the comparison made by the board in the instant case. 
A violation of 18 U.S.C. § 912 committed by a person subject to court-martial 
jurisdiction would be punishable by a court-martial under the “third clause” of 
the general article—“crimes and offenses not capital.” Manuat, § 213c. For 
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fense should the two offenses be identical. The board found that the 
military offense was not identical with the federal civil offense be- 
cause the latter, by its terms, required for conviction that the actor 
must have fraudulently demanded, claimed or obtained something of 
value and this was not necessarily required in the commission of the 
military offense. The board sustained the conviction after dealing 
with the sentence. This case contains no discussion as to whether de- 
ception is a required element of the military offense, and indicates 
that the type benefit considered was pecuniary and not some intangible 
benefit more accurately described as an advantage, the obtaining of 
which would create a direct and substantial danger to good order and 
discipline.** The discussion of benefit was directed to a comparison 
of the military offense to the federal civil offense with regard to the 
issue of the maximum permissible punishment, in a fact situation in- 
volving the public wearing of uniform and insignia; that is not a 
determination that the obtaining or attempting to obtain some non- 
pecuniary benefit is never required regardless of the manner of im- 
personation. These latter issues were not germane to the determina- 
tion of the case and were not discussed. In United States v. Vlad- 
mir ™* the accused, an officer, impersonated the administrative officer 
of the day [AOD] of a hospital by wearing the AOD brassard for 
the purpose of getting past the ward nurse and into the women’s ward 
to see a friend; the nurse was deceived but believed that an AOD 
had no business in the women’s ward at that hour, the accused going 
to the ward over the nurse’s protests. The board, after reciting the 
evidence and stating that the apparent purpose of the impersonation 
was to override the nurse’s authority, sustained the conviction. In 
United States v. Yaroslowsky,"* the accused accomplished his imper- 
sonation in Japan, by publicly wearing an army officer’s summer 
uniform (khaki trousers and shirt), an ensign’s gold bar on his right 
collar, transportation corps insignia on the left collar, and an ensign’s 


federal court decisions on the federal civil offense, see: United States v. Bar- 
now, 239 U.S. 74 (1915); United States v. Lepowitch, 318 U.S. 702 (1943); 
Pierce v. United States, 314 U.S. 306 (1941), reversing 115 F.2d 399 (6th Cir. 
1940); Dickson v. United States, 182 F.2d 131 (10th Cir. 1950); Shepherd 
v. United States, 177 F.2d 938 (10th Cir. 1949); Pierce v. United States, 86 
F.2d 949 (6th Cir. 1936) (first trial of the Pierce case, supra); Reed v. United 
States, 252 F. 21 (2d Cir. 1918). The purpose of this crime has been stated to 
be, in effect, to protect the operations of the Government from obstruction by 
unauthorized and unscrupulous persons who might go about the country “falsely 
assuming, for fraudulent purposes, to be entitled to the respect and credit due 
to an officer of the Government” in a case where the constitutionality of the 
statute was attacked on the basis that it invaded state power. United States v. 
Barnow, supra, at 78. 

73 As used herein, the word “benefit” includes the type of non-pecuniary ad- 
vantage defined in the text. 

7457 B.R. 397 (1946). 

7566 B.R. 121 (1947) (cited in the Messenger case). 
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bar on his cap. The accused was seen in public, so dressed, on several 
occasions and availed himself of the facilities in the officer’s billets. 
The board recited the evidence and sustained the conviction, and in 
so doing specifically noted that the impersonation was somewhat 
clumsy in that ensign’s bars rather than second lieutenant’s bars were 
worn and the cap insignia was worn on the wrong side of the cap, 
the accused intended to impersonate an Army officer, succeeded in 
convincing personnel at the officer’s billet that he was an Army offi- 
cer and used those facilities. Also involved in this case was the issue 
of maximum limitation of punishment; this was disposed of on the 
same basis as, and by citing, the Miller case. In United States v. 
Simmons, Jr.,"° the accused had his photograph taken while wearing 
the uniform and insignia of a captain in the army air corps. The 
board noted that the accused had gone to the studio, which was lo- 
cated on the military base, wearing an officer’s shirt covered by his 
field jacket and an officer’s cap with enlisted insignia; that, after ar- 
riving at the studio, he removed the jacket and added the officer’s 
insignia, had the picture made, removed that insignia and returned 
to his barracks. The accused testified that he did not know he would 
violate any “regulations” unless he walked up and down the street 
wearing the insignia. The board set aside the conviction, stating: 


The record fails to show accused’s act was accompanied by any 
intent to deceive or defraud or any other facts from which it 
might reasonably be inferred that such act was “wrongfully” per- 
formed, an essential element of the crime charged.” 


In United States v. Meyers,"® an officer impersonated a pilot by wear- 
ing a pilot’s wings and conducting himself in a manner to cause other 
personnel in the organization to believe that he was a pilot. He par- 
ticipated in flights as a copilot and logged flight time as a pilot and 
an officer from his organization testified that he had believed that the 
accused was a pilot. The board recited that evidence, noted that ab- 
sent his masquerade he would not have been entrusted with govern- 
ment aircraft, and sustained the conviction. In United States v. Fos- 
colo,"® the accused publicly wore an officer’s uniform to further a 
scheme to obtain money from civilians whose son was in the service 
and confined in the brig. The accused represented to them that he 
would procure the liberation of their son and received money from 
them for this proffered service. One specification alleged the crime of 
obtaining money by false pretenses but failed to state the specific in- 


7667 B.R. 351 (1947). 

77 Id. at 354. 

7868 B.R. 281 (1947). 
791 B.R.—J.C. 181 (1949). 
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tent necessary for that crime. The board sustained a conviction of 
the lesser included offense of prejudicial conduct since that did not 
require specific intent. This partial finding raised the issue of the 
maximum limitation of punishment and that issue was disposed of 
by reducing the sentence; the Yaroslowsky and Miller cases were 
cited and relied upon for this purpose. 

The following conclusions can be drawn as to the elements of the 
offense of prejudicial conduct where the mode of violation is imper- 
sonation of an officer. First, mens rea, in the form of conscious 
wrongdoing on the part of the actor, must be present and concur with 
the conduct. This would follow from the Simmons case which is not 
disturbed by the decision in the Foscolo case since the issue concerned 
a partial verdict. The deliberate scheme to defraud, present in the 
latter case, clearly supports a finding of this lesser type of mens rea 
and makes a discussion of it superfluous to the decision. Any doubt 
that might be entertained as to the requirement of such mens rea is 
dispelled by Morissette v. United States ®° in which the Supreme 
Court reaffirmed the general rule of criminal law as to the require-— 
ment of mens rea, with limited exceptions not germane to the instant 
discussion. The absence of a discussion of mens rea in the other de- 
cisions is readily explainable on the ground that such a discussion 
would have been superfluous. It would be difficult to maintain, apart 
from the underlying purpose of the particular impersonation, that a 
person in the service could publicly wear a uniform, badge, insignia, 
or brassard, which he was not authorized to wear by virtue of rank, 
duty, or special permission, without having, in the eyes of the law, 
a state of mind of conscious wrongdoing. The further factor, present 
in these cases, of a motive to obtain a benefit, in some cases pecuniary 
and in others in the form of an advantage (such as treatment by 
others to which the actor was not entitled), is compelling evidence of 
such mens rea.** Second, the conduct, from the viewpoint of the mili- 
tary, is malum in se, and creates a direct and substantial danger to 
military authority and military obedience, where it consists of a near 
perfect and public wearing of the uniform, insignia, badges or bras- 


80 342 U.S. 246 (1952) (also see discussion in note 24, supra). 

81 The absence of a discussion of mens rea in many cases may be explained 
by the fact that courts-martial are designed to render the swift and summary 
justice necessary to the enforcement of a proper standard of conduct among 
fighting men and thus restrain the commission of offenses. See Coleman v. 
Tennessee, supra note 34. To maintain discipline, punishment must be certain 
and follow closely on the heels of the commission of the offense. See PENNING- 
TON, HoucH, anp Case, THE PsycHoLocy or Minitary LEADERSHIP 147 (1943). 
Accordingly, the written opinions in the review of court-martial trials are not 
to be delayed for the discussion of superfluous issues. The bulk of military trials 
are conducted by laymen and the opinion should be written for that type of 
reader in order that he may readily apply the law in subsequent trials. 
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sards which the actor is not authorized to wear. This follows from 
the special significance of these items to the military; “boots of” one 
service are admonished as follows: 


. you must do more than simply distinguish between the 
various insignia which are worn or the rank by which the vari- 
ous individuals are addressed. You must recognize at the same 
time everything which is represented by this rank and insignia. 

. rank, insignia, ability, responsibility and authority all go 
together.®? 


Thus, in the cases set forth above, where the impersonation was 
accomplished publicly and without appreciable imperfection, neither 
deception nor benefit is discussed as an operative fact for each is the 
natural consequence of the mode of impersonation and the essential 
elements of prejudicial conduct are satisfied accordingly. A com- 
parable act might be committed by using reasonably accurate official 
documents, letters, or identification cards to effect the impersonation 
and possibly without the use of any props. Absent actual deception, 
at least an apparent ability to deceive, through the mode of imper- 
sonation employed, would be required to create a direct and sub- 
stantial danger of interference with military authority and discipline. 
The service, like any organization which has no tangible existence 
apart from its personnel and equipment, could not be directly and 
substantially endangered by an impersonation unless someone was 
deceived in fact or the act, as accomplished, inherently was capable of 
deceiving someone; it does not, of itself, operate to destroy property 
or injure persons or have any other anti-social (military) effect ex- 
cept through its ability to deceive individuals. Thus, in the Mulock 
case, there was but a slight imperfection in the impersonation, and 
this defect, being so minor, was not discussed. As the degree of im- 
perfection increases, however, thus decreasing the capacity of the act 
to deceive, the facts of deception and the demanding, seeking or ob- 
taining of some benefit, which if obtained would substantially inter- 
fere with military efficiency and military obedience, become increas- 
ingly important. These are the factors, together with the publicity, 
which give the act its character of being malwm in se, in the eyes of 
the military, creating a direct and substantial danger to military au- 
thority and military obedience and satisfying the elements of the 
crime punishable under the “first clause.” Accordingly, in the Yaro- 
slowsky case, where the accused wore ensign’s bars while imperson- 
ating an army second lieutenant and wore the cap insignia on the 
wrong side, the board discussed the fact that there was an actual in- 


82 GUIDEBOOK FOR MARINES, supra note 27, at 33. 
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tent to deceive, actual deception, and the actual obtaining of a benefit 
(the use of the officer’s billeting facilities) in arriving at the decision 
that the evidence was sufficient to sustain the conviction. These 
factors were discussed even though the impersonation was executed 
in Japan where the populace would not necessarily be expected to 
take notice of the imperfections in the impersonation and the defects 
were of the type that might readily escape the eye of an observer un- 
trained in such details. And where the impersonation is imperfect 
these same factors are material to a finding that the required mens rea 
is present to sustain conviction. Finally, with regard to the conduct 
element of criminality, the fact that the act is committed in public is 
material. The importance of this factor to support the ultimate find- 
ings on which a conviction for violation of the prejudicial conduct 
clause must be premised will vary, like deception and benefit (ad- 
vantage), with the capacity of the act to deceive, except that at least 
some fragment of publicity must necessarily be present in all cases 
unless the deceiving of one’s self can be turned into prejudicial con- 
duct. Winthrop states that the presence or absence of attendant pub- 
licity is often controlling as to whether conduct is punishable under 
the prejudicial conduct clause.** 

The basic criminal element of anti-social effect has been discussed 
above in connection with the conduct element, and it is sufficient to 
note that actual interference with military authority and military 
obedience are not required but there must be a direct and substantial 
danger of interference. To require a finding of actual interference 
would in effect nullify the prejudicial conduct clause for the interests 
protected are intangible, military authority and military obedience. 
The basic criminal element of causation has been discussed in connec- 
tion with the conduct element of the crime, in the treatment of the 
factors of deception, benefit, and publicity in relation to the capacity 
of the act to deceive, and it is sufficient to note that the act must be 
committed under circumstances that will form a conduit for the con- 
duct to produce the anti-social effect, the direct and substantial danger 
to military authority and military obedience. The exact application 
of the foregoing rules will depend upon particular circumstances at- 
tending the commission of the act in each case. Insofar as deception 
of others, benefit (advantage) to the actor, and attendant publicity 
are concerned, the only general conclusion that can be drawn from 
the foregoing analysis is that they are not elements per se of the of- 
fense of prejudicial conduct by impersonation of an officer. They are 
operative facts which may have to be present in the case, where there 


83 WINTHROP, op. cit. supra note 9, 725, note 89. 
7 
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is an appreciable lack of capacity to deceive in the mode of the im- 
personation, in order that a finding, supportable by the evidence, of 
conscious wrongdoing (mens rea), conduct malum in se, from the 
military viewpoint, causal connection, and direct and substantial 
danger to military authority and military obedience (anti-social ef- 
fect), can be arrived at in support of criminality under the preju- 
dicial conduct clause. 


V 


THe MESSENGER CASE 


The Messenger case affords an opportunity to test the foregoing 
principles in an actual fact situation. The case involves a conviction 
for larceny of property valued at $8.55 as well as a conviction for 
impersonation of an officer in violation of the prejudicial conduct 
clause; only the facts pertinent to the latter offense are set out be- 
low.** The primary source of the statement of facts is the opinion of 


84 The accused, an airman in the United States Navy, was stationed at a 
Naval Air Station where he was assigned duty in a tool room supervised by a 
civilian employee of the navy. Accused and the civilian became friends and on 
1 August 1951 the civilian disclosed to the accused that he was checking on tool 
shortages and, in reply to this, accused told the civilian that he (the accused) 
was a lieutenant junior grade in the navy (O.N.I.) and had been assigned duty 
there to check on the same tool shortages. This representation was false as 
were all others made in the course of the impersonation which continued until 
26 September 1951. Other representations connected with this course of conduct 
included one to the effect that the local naval intelligence representative was a 
Lieutenant R. G. Ryan, in fact a non-existent person, the displaying of false 
identification cards, purportedly signed by the fictitious Ryan and identifying 
the accused as an O ON. I. officer, and the delivery to the civilian of three letters, 
purportedly signed by the same officer, which offered the civilian a job with 
naval intelligence, gave instructions in connection with the new job, and “trans- 
ferred” him in connection with the new job. None of the false representations 
were made to anyone but the civilian; he did not believe them and was not 
deceived by them and did not change his course of conduct in reliance upon 
them. Other witnesses testified that accused was immature and that they would 
not believe him if he represented himself as an officer. All of the documents 
were ‘ . . poorly typed, atrociously spelled, void of grammatical construc- 
tion and highly fanciful communications on non-descript paper except for one 
letter head of the air station.” By way of illustration, one of the letters ends 

“well as Texans say . . ., have them holsters oiled up and when you go for 
that pistol make like greased lightning, and let messenger handle anything that 
looks bad. Good luck, R. G. Ryan.” The civilian took the letters home and 
showed them to his wife who took them to the local naval authorities. When 
a representative of the station legal office questioned the accused, he “confessed” 
and stated that he was playing a practical joke on his friend. The accused at 
no time publicly wore a naval officer's uniform or attempted to obtain any prefer- 
ential treatment. On 19 October 1951, accused was tried and convicted for im- 
personating an officer in violation of Article 134, UCMJ—disorders and neglects 
to the prejudice of good order and discipline. ‘On review the board of review 
found, as matters of fact from the evidence of record, that (1) the personation 
was apparent on its face, (2) the victim was not misled or prejudiced, (3) no 
one including the accused derived any benefit, and (4) the accused had no crim- 
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the board of review; the fact that the accused never wore an officer’s 
uniform or attempted to obtain any advantage is a conclusion based 
upon the absence of contrary facts in the board’s opinion and the 
failure to raise a related evidence issue on certification of the case to 
the court. The decision reached by the board is supported by the 
analysis set forth in the previous sections of this comment. 

In the face of the facts it would be difficult to argue that there was 
insufficient evidence to support the board’s findings of fact; and, 
since neither the certified question which sent the case to the court 
nor the court’s decision attacks the board’s findings of fact, those facts 
are controlling under the code scheme of review.** The operative 
facts of the case are: (1) the impersonation was apparent on its face, 
(2) there was no deception of anyone, (3) there was no attempt to 
obtain any advantage, (4) there was no appreciable publicity attend- 
ing the conduct, and (5) the motive of the accused was to play a 
practical joke. Considering these factors in the light of the other 
background facts of the case, and assuming that practical jokes are 
offensive to one’s taste, it is necessary to agree that the board’s de- 
cision has a sound legal basis. The fact that there is no mens rea in 
the form of conscious wrongdoing precludes conviction. That there 
was none is supported by the evidentiary facts listed above. Similarly, 
these same facts may preclude a finding that the act was malum in se 
from the point of view of military society. These facts also may pre- 
clude a finding that there was any direct and substantial danger to 
military authority and military discipline or that there was any means 
by which such an effect could be produced. Being unable to support, 
beyond a reasonable doubt, a finding of the operative facts necessary 
to support the elements of the offense, the offense was not proved by 
the evidence, the conviction could not be sustained and the board 
properly set aside the conviction. 

Pursuant to the code, ** the decision of the board of review was 
certified to the court. Of the several questions stated in the certificate, 
the following one is pertinent to the present inquiry. 


3... Whether the following are essential elements of the of- 
fense impersonating an officer charged under Article 134, Uni- 
form Code of Military Justice: (1) That the deception must not 
be apparent on its face; (2) That someone must be misled or 


inal intent, and, as a matter of law, that the offense of impersonating an officer 
had not been committed. The board added a statement to the effect that it did 
not condone the acts of the accused but at most they constituted “a minor of- 
fense” under prejudicial conduct. The board set aside this finding and ordered 
the charge dismissed. NCM 3-51-S-367, Messenger, 2, 3 (1951). 

85 See notes 65 and 67 supra. 

86 UCMJ, art. 67b. 
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prejudiced by the deception; and (3) That the accused must 
derive a benefit from the deception. . . .* 


The short answer to this question is that the board of review did not 
hold that the recited factors were the essential elements of the offense 
of prejudicial conduct, in a technical sense, but only that, under the 
facts of the particular case, absent these factors the offense was not 
proven.*® These factors are never essential elements of the offense of 
prejudicial conduct, but where the offense is allegedly committed by 
impersonating an officer, those operative facts may, in some fact 
situations, control the finding of the essential elements of prejudicial 
conduct so as to preclude conviction. The crime is prejudicial con- 
duct, not impersonation of an officer per se. The Messenger case is 
a situation in which the recited facts may preclude conviction for the 
offense of prejudicial conduct. The court’s answer—without recital 
or discussion of the facts of the case—was as follows: 


Accused was guilty of deception in holding himself out as an 
officer and since we approve the general principles announced in 
the foregoing authorities and hold that the offense may be com- 
mitted, regardless of whether the deception misled a third party 
or the accused obtained some benefit, it follows that the board of 
review erred in holding to the contrary.*® 


Accordingly, it is appropriate to examine the court’s rationale and 
make necessary modifications to the theory and principles previously 


developed. 


Treating the rationale, for the purpose of analysis, in inverse se- 
quence to its statement by the court,®° the first point for consideration 
is the court’s basis for the answer to the certified question. The court 
referred “briefly to two board of review cases which have affirmed 
convictions under similar circumstances.” ** These two cases are the 
Miller case and the Yaroslowsky case previously discussed.* It is 
submitted that there is a yawning chasm between the cases relied upon 
and the case for decision that cannot be bridged by casually calling 


87 United States v. Messenger, CERTIFICATE FOR REviEW, Board of Review 
No. 3-51-S-367, p. 2. The question certified does not refer to the lack of crim- 
inal intent which the board found as a fact; if it is conceded that mens rea is 
a required element, the question certified is academic since an answer to the 
question asked, which finds that the board erred as to those matters, can not 
determine the guilt or innocence of the accused. 

88 NCM cited, supra note 84 at 3. 

89 United States v. Messenger, supra note 13, at 6. 

%° The court had already decided that the offense fell under the prejudicial 
conduct clause relying upon United States v. Snyder, 4 CMR 15 (1952), for the 
severability of the article into distinct crimes. 

91 United States v. Messenger, supra note 13, at 5. 

92 See text supra and compare text discussion of the Messenger case supra. 
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them similar. It is noted that in both of the cases relied upon the act 
of impersonation was the public wearing of a uniform. In neither of 
the cases was the factor of deception even discussed. It is difficult to 
grasp how the failure to discuss a factor obviously present is a basis 
for deciding that such a factor is never required. As to the factor of 
benefit, it may be conceded that a pecuniary benefit is not required 
to consummate the instant offense. It is difficult, however, to grasp 
how a statement that a pecuniary benefit is not required, directed to 
the issue of the maximum limitation of punishment, is decisive of the 
question of what other type of benefit may be necessary to support 
the essential elements of the offense, and thus criminality, in a fact 
situation where the mode of impersonation is devoid of capacity to 
deceive. With the divergence between the facts of the precedent relied 
upon and the facts of the case for decision, the issue would have to 
be faced as to whether, in view of the board’s finding of fact that the 
impersonation was apparent on its face, the accused could be convicted 
of even an attempt to impersonate. It has been stated that to commit 
an attempt, the means must be apparently suitable for the commission 
of the crime.** Even where a court has created an exception to this 
rule, the general applicability of the rule is conceded and the exception 
carved out on the particular circumstances.** A further difficulty is 
presented by the reliance in the Yaroslowsky case. If the court’s 
statement “we approve the general principles announced in the fore- 
going authorities” ** includes all that the board said in the Yaro- 
slowsky case, there is an inconsistency between the board’s efforts to 
point out that there the accused did deceive others and did obtain the 
use of the officer’s billeting facilities (a benefit), and the instant po- 
sition of the court. Aside from the cited decisions, the court states 
that the gravamen of the offense of prejudicial conduct depends upon 
“whether the acts and conduct would influence adversely the good 
order and discipline of the armed forces.” °° With this statement 
there could hardly be any dispute, aside from the fact that it omits the 
“substantial” requirement, but the court in lieu of applying this test 
to the facts of the case is content with the following substitute: 


It requires little imagination to conclude that a spirit of confusion 
and disorder, and lack of discipline in the military would result 
if enlisted personnel were permitted to assume the role of officers 
and masquerade as persons of high rank.*7 (Emphasis supplied. ) 


93] WHARTON, CrIMINAL Law 221, 222 (12th ed. 1952); Strahorn, Jr., The 
Effect of Impossibility on Criminal Attempts, 78 U. or Pa. L. Rev. 962 (1930). 


94 Commonwealth v. Johnson, 167 A. 344 (Pa. 1933). 
95 United States v. Messenger, supra note 13, at 6. 

96 Td. at 5. 

97 [bid. 
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This is a unique method for determining criminal guilt and poses 
something of a problem. If it means that the court has exercised its 
imagination, then the only clue to that imagination is the reference 
to the Miller and Yaroslowsky cases, as “similar cases,” in which 
event the novel but untenable method of determining the guilt or 
innocence of Messenger, who played a semi-private practical joke, 
is on the basis of the fact that Miller and Yaroslowsky publicly wore 
uniforms. If this clue is rejected, then this basis for decision remains 
locked in the mind of the court for, on the facts of this case, the feared 
evils did not and could not materialize (no capacity to deceive). 
“Law as a guide to conduct is reduced to the level of mere futility if 
it is unknown and unknowable.” °* 


The court’s decision presents the issue of whether the instant of- 
fense fell under the “first clause.” The import of the court’s reason- 
ing is that it must fall under the prejudicial conduct clause or no- 
where because “It has been so characterized for many years” [citing 
Winthrop] and because the manual so lists this type of conduct.*® 
It is necessary to interpose an objection at this point, for a reading of 
the pertinent portions of Winthrop’s treatise indicates that the cate- 
gory of conduct, without a statement of particular facts, is listed only 
as an example, along with numerous others, of conduct that has been 
held to fall within the ban of that clause; the same is true of the 
manual. Neither of these authorities purport to state that it must 
necessarily fall within that clause for it could be performed for ex- 
ample, in violation of an appropriate order and thus be punishable 
under a different article,°° or the impersonation could be accom- 
plished in a manner that violated 18 U.S.C. 912 and be punished 
under the “third clause” of the general article.‘ In dealing with the 
“error” committed by the board, the court notes that the board quoted 
the definition of “personate” found in Black’s Law Dictionary, and 
from this, and the expression of the court’s belief that the definition 
“seems to better fit that category [the “third clause” of the general 
article],” *°? concludes that the board so treated the offense. It ap- 
pears that this might be a hasty conclusion for the board’s opinion 
states in the caption that the accused was convicted below of preju- 
dicial conduct.?°* The board is undoubtedly aware that the “third 
clause” is for the punishment of federal civil crimes and would look 
to Title 18 of the U. S. Code and not a dictionary. 


98 Carpozo, THE GrowTH oF THE Law 3 (1944). 

89 United States v. Messenger, supra note 13, at 4, 5. 

100 Articles and MANUAL, supra note 57. 

101 MANUAL, § 213c (crimes and offenses not capital); see also note 33 supra. 
102 United States v. Messenger, supra note 13, at 4. 

103 NCM cited, supra 84, at 1. 
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VI 


CoNCLUSION 


The effect of the court’s methodology goes beyond the mere cre- 
ation of a bad precedent. The court in the Messenger case has rup- 
tured the code scheme of law, both as to procedure and substance. 
The purpose of the code is to insure fair procedure, to afford an ac- 
cused a trial similar to one conducted in federal courts *°* though ob- 
viously not identical, for the code did not adopt the Federal Rules of 
Criminal Procedure. It was intended that the accused be insured a 
fair trial, insofar as this specialized body of law can do so. There is 
no indication in the code that Congress intended to substitute unfair- 
ness on appeal for alleged unfairness at trial. The court was created 
to supervise this fair hearing. One element of a fair hearing is that 
the person making the determination must consider the evidence.*”* 
It is submitted that an analysis of the court’s “rationale” creates grave 
doubt as to whether the court reflected upon the facts of the Messen- 
ger case. Otherwise, there would have been no necessity for treating 
the Miller case and the Yaroslowsky case as “similar cases” without 
bridging the wide factual gap by some discussion, or for resorting to 
a “little imagination” without a recital of the operative facts and an 
explanation of how the gravamen of the offense might be applied to 
reach the conclusion stated. Perhaps the court considered the prob- 
lem of unitary review *°° of paramount importance, but all issues must 
be adequately treated. 


It is submitted that the court violated the code scheme in still an- 
other manner. It is doubtful, in the light of what has been ascertained 
as to the intended relationship of the board of review and the court, 
both of which were sired by the same Congress out of the same statute, 
that the court should, with the methodology here employed, so casually 
sweep aside the effect of the board’s exercise of its final fact-finding 
power, particularly where the issues concern matters of substantive 
law with regard to which Congress intended that the board exercise 
the expertise role.*°’ Here the board had obviously perused the record 
carefully and extracted and recited the pertinent information and 
clearly stated, not elements of prejudicial conduct, but the operative 


104 See note 64, supra. 
» (ea v. United States, (1) 298 U.S. 468, 482 (1936), (2) 304 U.S. 1, 

106 The board set the charges aside and ordered them dismissed. Accused 
contended that for the court to return the case to the board for further action 
would violate the Fifth Amendment (double jeopardy). The court decided this 
question in United States v. Zimmerman, No. 261, Court of Military Appeals, 
Oct. 6, 1952; Note, 21 Geo. Wasu. L. Rev. 497 (1953). 

107 See text, pp. 88-89. 
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facts on which the particular decision was premised; the court with 
just the opposite methodology declares that those facts are not im- 
portant.*°* This is an odd manner in which to respect congressional 
intent as to the role of the board. Perhaps the board’s opinion could 
have used a more lawyer-like statement by weaving the operative 
facts into the essential elements of the offense but it is probable that 
the board, in its wisdom from experience, is pitching the tenor of the 
opinion to the person who must necessarily use it in the future. The 
board may believe that those persons may use the opinion primarily 
as a basis for reasoning by analogy and that such persons will want 
a clear statement of facts, not legal theories, to use as a basis of com- 
parison. 


The effect of the court’s opinion may have other practical reper- 
cussions. By warping the law of prejudicial conduct, the court has 
disrupted the function of Article 137 (requiring explanation of the 
punitive articles to servicemen). Those who read the manual restate- 
ment of the traditional law of “direct and palpable conduct” and rely 
on that and on the explanations given pursuant to this article are 
stepping into the potential trap created by this sudden drop in the 
application of legal standard of conduct. Unless repudiated, this ap- 
plication of a punitive article may go a long way in defeating disci- 
pline as well as the intent of the drafters, that the code would uphold 
morale at home and morale in the service. Discipline is not a proper 
subject for experimentation or casual treatment by those not charged 
with its creation and maintenance. The importance of discipline to 
successful military operations has been recognized for centuries; 
Fredrich the Great issued elaborate instructions to prevent the loss 
of disciplined personnel, prefacing these instructions, in part, with the 
following statement : 


If a deserter be replaced by a man as well trained and disciplined 
as himself it is a matter of no consequence; but if a soldier, who 
for two years has been accustomed to arms and military exercise, 
should desert, and be replaced by a bad subject, or perhaps none 
at all, the consequence must prove eventually very material.’ 


108 In answering the third question certified, the court, at pp. 6, 7, makes this 
statement: “Had the board concluded that the evidence was not sufficient to 
sustain the charge of impersonating an officer, then it could have disapproved 
the finding of guilty.” Did not the board do this by stating what operative facts 
were missing, thereby precluding conviction in the particular fact situation? 
The court then continues: “But in its opinion the board stated otherwise as it 
found that an offense in violation of Article 134, supra, had been committed.” 
What the board stated, if read in context, is dicta. 


109 PENNINGTON, HoucH, AND CASE, op. cit. supra note 81, at 130 (quoting 
Friedrich II der Grosse (Foster Translation), Military Instruction from the 
late King of Prussia to his Generals, Sherborne: J. Crutwell, 1 [1797]). 
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It is immaterial, in practical effect, whether a trained and disciplined 
man desert or whether a man remain but have no discipline—no habit 
of intelligent, willing and voluntary obedience. In either event his 
combat value is lost. All of this potential danger is a consequence of 
the court undertaking to answer an abstract question, for the board 
relied upon the fact that there was no criminal intent, a fact which 
the certified question did not include and the court did not consider. 
This single element of the offense, being absent, precluded conviction. 
To answer this abstract question the court used some part of the 
eleven month period that expired between the time of the board’s de- 
cision and the court’s decision. This was done in the face of a pre- 
code warning: 


A similar proposal [referring to a court composed of civilians] 
was in existence during the war between the States in this coun- 
try, and it was determined, at that time, the successful termi- 
nation of the war required that the administration of military 
justice be again vested in military personnel. The present system 
has been continued since that time with slight changes. One of 
the countries who lost the past war had vested the administration 
of military justice in civilians, with the result that its jails were 
crowded with military prisoners, awaiting decisions, and the 
courts had a backlog of cases running into hundreds of thousands. 
This system was disastrous to that country in time of war, and 
it is believed that it would be in this country, if adopted. It is 
considered that this proposal, as to the composition of the Ju- 
dicial Council [Court of Military Appeals], would jeopardize the 
security of our nation in time of emergency and would be a haz- 
ardous interference with the duties of the proper military au- 
thorities. It would also be a deterrent to swift and sure justice 
in the armed services.*?° 


It is submitted that the important information that has been gained 
here is not the fact that there is a reasonable basis for a belief that 
the court arrived at an erroneous decision, for any system of law 
administered by men will contain error. But here the court proceeded 
to reach that conclusion by a method which repudiated traditional 
legal methodology without providing any reasonably accurate sub- 
stitute and in direct opposition to the methods and scope of power 
intended by Congress and the purpose for which the court was cre- 
ated. In the Messenger case, there is no evidence to support the pre- 
code warning that civilians could not handle the law of military crimes, 
for the methodology used does not indicate that a studied effort was 
made. Here, one may even disregard the fact that military law and 
military discipline are inter-related for, from the court’s omnipotent 


110 Hearings, supra note 4, at 773. 
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methodology in arriving at the decision, the statement of Mr. Justice 
Jackson, dissenting, in the second Chenery case, stands as a prophetic 
warning of potential danger of another type. 


This decision is an ominous one to those who believe that men 
should be governed by laws that they may ascertain and abide by, 
and which will guide the action of those in authority as well as 
those who are subject to authority.1™ 


VERNON A. PELTZER. 


111S,.E.C. v. Chenery, 332 U.S. 194, 217 (1947). Compare the approach in 
S.E.C. v. Chenery, 318 U.S. 80 (1943) (erroneous application of law), S.E.C. v. 
Chenery, 332 U.S. 194 (1947) (searching administrative record for basis of de- 
cision in a case involving money profit only), and Wong Yang Sung v. Mc- 
Grath, 339 U.S. 33 (1950) (personal liberty of aliens), to the instant decision 
by the Court of Military Appeals, which involves the imposition of criminal 
sanctions. 





RECENT CASES 


ADMINISTRATIVE LAW—‘‘Party AGGRIEVED” UNDER § 313(b) oF 
THE FEDERAL Power AcT—SvIT BY THE UNITED STATES AGAINST 
THE FEDERAL PowER CoMMIssiON.—The Commission, by its opinion 
and order In the Matter of Virginia Electric Power Co., 10 F.P.C. 1, 
issued a license under § 4(e) of the Federal Power Act to the Vir- 
ginia Electric Power Company (VEPCO), a private utility, author- 
izing the construction and operation of a hydroelectric project at the 
Roanoke Rapids site on the Roanoke River, North Carolina. The 
project is included within a comprehensive plan for the development 
of the Roanoke River Basin “approved” by Congress in § 10 of the 
Flood Control Act of 1944, 58 Stat. 887 (1944), as amended, 61 
Stat. 501 (1947), and alleged by petitioners to have been withdrawn 
thereby from the licensing jurisdiction of the Commission. Petitioners, 
the United States of America and The Virginia REA Association, a 
private association of nonprofit rural electric cooperatives, alleged that 
they were parties aggrieved within the meaning of § 313(b) of the 
Federal Power Act, 49 Stat. 860 (1935), 16 U.S.C. § 825/(b) 
(1946), by the issuance of the license to VEPCO, since it foreclosed 
the alternative of a federally constructed installation at the project 
site and thus deprived the United States of potentially valuable water 
resources. Under § 5 of the Flood Control Act of 1944, federal con- 
struction would (1) invoke the duty of the Secretary of the Interior 
to transmit and dispose of the surplus power therefrom so as to “en- 
courage the most widespread use thereof at the lowest possible rates 
to consumers” and (2) entitle the member cooperatives of The Vir- 
ginia REA Association to “preference [over private utilities] in the 
sale of such power.” 58 Stat. 890 (1944), as amended, 61 Start. 501 
(1947), 16 U.S.C. § 825s (Supp. 1952). The lower court held that 
petitioners were not aggrieved as they had failed to demonstrate any 
statutory right or interest that was adversely affected by the order. 
191 F.2d 796 (4th Cir. 1951). Held, both petitioners had standing 
under § 313(b) of the Federal Power Act but the Court did not 
specify which of the various interests asserted by each were accorded 
weight in reaching this unanimous conclusion. United States ex rel. 
Chapman v. Federal Power Commission and The Virginia REA As- 
sociation v. Federal Power Commission, 345 U.S. 153 (1953). 


Treatment of this case will be confined to the separable question of 
the standing of each petitioner under § 313(b) of the Federal Power 
Act. The formula of that section limits the right to obtain judicial 
review to “any party . . . aggrieved by an order issued by the Com- 
mission” and is similar to those found in the constituent acts of other 
regulatory agencies. As Congress has the exclusive power to deter- 
mine the scope of judicial review by the lower federal courts, pe- 
titioners had the burden of showing that a right or interest protected 
by Congress had been adversely affected. American Power Co. v. 
Securites and Exchange Commission, 325 U.S. 385, 389-390 (1945). 
By the provisions of §§ 4(e) and 7(b) of the Federal Power Act, 

[105 ] 
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respectively, the Commission was invested by Congress with primary 
and exclusive authority, subject to specified standards, to make the 
initial determination as to whether a license should be granted or 
denied to a private applicant for the hydroelectric development of 
water resources subject to the jurisdiction of the United States, or 
such development should be undertaken by the United States itself. 
49 Stat. 839, 16 U.S.C. §§ 797(e), 800(b) (1946). The desirability 
of removing that basic decision from the Executive branch of the gov- 
ernment and placing it in the hands of an independent agency deriv- 
ing its power from Congress was recognized by Congress through its 
amendment of the Federal Water Power Act, the predecessor of the 
Federal Power Act. 46 Stat. 797 (1930), 16 U.S.C. § 792 (1946). 

The United States sought to show that the issuance of a license to 
VEPCO adversely affected (1) the policy duties of the Secretary of 
the Interior under § 5 of the Flood Control Act of 1944, supra, in 
carrying forward what was referred to as “the Federal Power Policy,” 
Transcript of Record, pp. 1035-1044, (2) the Secretary’s competitive 
interest under the same section as sole marketing agent for the United 
States of all surplus power from existing federally constructed proj- 
ects in the Roanoke Basin and, (3) its proprietary interest and the 
general consumers’ interest in the national water resources, both of 
which it sought to protect as parens patriae. Further analysis of these 
contentions is in order: 1. The Court stated that the Congressional 
policy announced by § 5 of the Flood Control Act of 1944, supra, 
gave the Secretary a “specific interest” in the conservation and utili- 
zation of water resources. After observing that there was a “conflict 
of view between the agencies of the government [Federal Power 
Commission and the Department of the Interior] having duties in 
relation to the development of national water resources,” the Court 
granted standing without further elaboration of what “specific inter- 
est” it found to be legally sufficient. But the courts must interpret 
the “aggrievement” standard harmoniously with the intent of the 
legislative enactment. Federal Communications Commission v. Na- 
tional Broadcasting Co., Inc. (KOA), 319 U.S. 239, 247 (1943). 
When Congress, using the broadcast terms, delegated primary pro- 
tection of the public interest in water resources to the Federal Power 
Commission, it is doubtful that by the same act it intended to confer 
standing on an Executive officer to oppose the Commission’s judg- 
ment in court by the expression of a contrary view of public policy. 
Nor was such an extension of the concept of standing contemplated 
by the Department of Justice when it interpreted the requirement of 
“aggrievement” as used in the Administrative Procedure Act as a 
“restatement of existing law. . . .” ATTORNEY GENERAL’s MANUAL 
ON THE ADMINISTRATIVE PROCEDURE Act 96 (1947). 2. In support 
of the adverse effect on the Secretary’s competitive interests in the 
conduct of his marketing duties, petitioner relied on Federal Com- 
munications Commission v. National Broadcasting Co., Inc., supra, 
and National Coal Association v. Federal Power Commission, 191 
F.2d 462 (1951). These cases may be distinguished on the grounds 
that the harm there asserted was based on competitive interests which 
were either in existence or sought to be brought into existence and 
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upon which a direct, immediate and substantially adverse affect could 
be demonstrated. During Commission proceedings and appellate re- 
view, the Secretary, by contrast, based his showing of competitive in- 
jury primarily on federal construction of the Roanoke Rapids site 
having already been completed. This of course had not occurred nor 
had funds been appropriated to begin construction. In fact, petitioner 
did not dispute the Presiding Examiner’s finding that “the probabili- 
ties are that so far as the United States is concerned, the water re- 
sources at Roanoke Rapids are destined to be undeveloped and un- 
utilized.” Therefore, it does not appear that the United States was 
threatened with financial loss through increased competition when it 
predicated loss upon economic factors which would not become a 
reality in the foreseeable future. See, Associated Industries v. Ickes, 
134 F.2d 694, 705 (2d Cir. 1943). 3. Lastly, the doctrine of parens 
patriae expresses the inherent authority of the sovereign to provide 
protection to the person and property of a person non sui juris. By 
the Federal Power Act this sovereign protection was afforded to the 
public interest with respect to the nation’s water resources. As a 
foundation for intervention as parens patriae, however, petitioner 
contended that an adverse affect would result to the proprietary in- 
terest of the United States in national water resources. But if merit 
is given to the proposition that whatever lands and resources the fed- 
eral government “. . . acquires, it acquires for the benefit of the 
people of the several states who created it,” Dredd Scott v. John F. A. 
Sanford, 19 How. 393, 448 (1856), then it is apparent that the asser- 
tion of a sovereign proprietary interest which would effectively pre- 
clude any benefits from accruing to the public is but a straw man in 
the face of the Commission’s finding that private development was 
feasible and in the public interest. Unlike oil, mineral and timber re- 
sources on public lands, which may be conserved for future use, water 
resources are wholly wasted in the absence of exploitation. And, by 
the issuance of a license to VEPCO, the Commission gave express 
recognition and protection to the consumers’ right “. . . to obtain 
the benefits of [such] development . . . as quickly as possible.” Jn 
the Matter of Virginia Electric Power Co., supra, 4. 

Petitioners admitted that the rights of The Virginia REA Associ- 
ation were derivative from the statutory functions and duties of the 
Secretary of the Interior. No basis exists, therefore, to consider the 
assertion by Virginia REA of an adverse affect upon either its com- 
petitive interest or the interests of its member consumers independ- 
ently from those same interests as argued by petitioner, the United 
States. 

Insofar as the instant case goes beyond the legally sufficient inter- 
ests recognized by the cases above cited, and establishes a precedent 
for an executive agency to obtain judicial review of administrative 
orders on grounds of conflicting policy views, it also goes beyond the 
Congressional intent expressed in § 313(b) of the Federal Power 
Act. The way is opened for harmful intermeddling between the ex- 
ecutive and legislative branches of the government through the me- 
dium of the federal courts. Unless the United States was accorded 
standing as parens patriae (which is not clear and does not seem 
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justifiable), its rights must be considered as being the same as those 
of private litigants under the same circumstances. United States v. 
Detroit Timber & Lumber Co., 200 U.S. 321, 339 (1906). Insofar 
as the decision accorded standing to The Virginia REA Association, 
it constitutes a substantial relaxation of the aggrievement require- 
ments formulated by Judge Frank in Associated Industries v. Ickes, 
supra; and standing will now be accorded to a private person having 
a mere statutory privilege contingent upon alternative courses of 
action entrusted by Congress solely to the paramount discretion of 
an administrative agency. It would be most helpful for the Court to 
avail itself of the opportunity afforded by three pending cases pre- 
senting similar issues to circumscribe the vistas opened by the prin- 
cipal case. United States ex rel. Chapman v. Federal Power Commis- 
sion, No. 13,265 (9th Cir.) ; State of Oregon v. Federal Power Com- 
mission, No. 13,345 (9th Cir.); State of Washington v. Federal 
Power Commission, No. 13,289 (9th Cir.). S. S. D. M. 


CoNnsTITUTIONAL Law—DueE Process AND PoLtice PowEr—Svus- 
SIDIZED VOTING IN CALIFORNIA.—On an election day in 1950 a num- 
ber of employees of a California oil refinery left their jobs in unison 
two hours before their normal quitting time of 4:45 p.m. Between 
the regular quitting hour and the time polls were to close, 7 p.m., 
there were at least 2% hours during which employees could have 
voted. These employees were not paid for the two hours not worked. 
Their labor union brought an action under a statute which provided 
that a voter was entitled on election day to absent himself from his 
work for two consecutive hours while the polls were open and was to 
have no deduction from his usual wages as a consequence. The em- 
ployer urged that the statute should be construed to mean that an 
employee was to have two consecutive hours in which to vote, free 
from interference by his work, but was to have time off from work 
only to the extent necessary, considering his own time, to obtain the 
statutory two hours, and that so construed, the statute did not permit 
recovery. If the statute were construed to permit recovery, the em- 
ployer contended it violated the due process clause of the 14th Amend- 
ment. The lower California courts allowed recovery. Held, per 
curiam, affirmed, citing Day-Brite Lighting, Inc. v. Missouri, 342 
U.S. 421 (1952). Tide Water Associated Oil Co. v. Robison, 344 
U.S. 804 (1952). 

In Day-Brite Lighting, Inc. v. Missouri the Court upheld the Mis- 
souri version of what may euphemistically be called “Pay-While-Vot- 
ing” Statutes. (See discussion of legislation in this field in 47 Cor. L. 
Rev. 135 (1947).) The employee in that case, working a shift ending 
at 4: 30 p. m., demanded four hours from the work day to campaign 
and vote. This was refused, but he was released at 3 p. m. and thus had 
four consecutive hours before the polls closed. The employer was con- 
victed for refusing to grant four hours from the work day. The Mis- 
souri Court of Appeals reversed, rejecting the construction that the 
full statutory period was to come from the work day at the employer’s 
expense. The Court construed the statute to mean that employees 
were entitled to four consecutive hours during the election day in 
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which to vote and considered this object met if employees had four 
hours, their own time considered, and were entitled to time off only 
to the extent necessary to round out four hours. The rejected inter- 
pretation, the court believed, would impose an unnecessary, arbitrary 
and unreasonable burden on the employer and would violate the due 
process and equal protection clauses of the 14th Amendment. State 
v. Day-Brite Lighting, Inc., 220 S.W.2d 782, 785-6 (1949). A second 
trial, on the question of violation for not paying wages for the 1% 
hours actually granted from 3 to 4: 30, resulted in conviction which 
was affirmed by the Missouri Supreme Court, holding 4-3, that the 
statutory requirement that the employee be paid for the 114 hours was 
constitutional. State v. Day-Brite Lighting, Inc., 362 Mo. 299, 240 
S.W.2d 886 (1951). This was the decision affirmed by the United 
States Supreme Court. Considerable rational criticism has been di- 
rected at the majority opinion as a summary disposal of the questions 
presented and a failure to perform the judicial function. See, e.g., 47 
N.W.UL.L. Rev. 252 (1952) ; 32 B.U.L. Rev. 344 (1952) ; 66 Harv. 
L. Rev. 131 (1952). 

The Missouri statute, Mo. Rev. Stat. § 129.060 (1949), first en- 
acted in 1897, and the California statute, Cal. Stats. § 5699 (1939), 
first enacted in 1891, are similarly worded, differing in that the former 
provides that an employee may absent himself from work for four 
hours, without loss of pay, while the polls are open, as against two 
hours by the latter. The California decision in the principal case (no 
opinion ), here affirmed by the Supreme Court, is based on construc- 
tion of the statute in the manner expressly rejected by the Missouri 
court. The result is that employees are entitled to a two-hour pay 
gratuity, without relation to any reasonable need for the time for vot- 
ing purposes and without relation to any standard, since, depending 
upon regular quitting time, employees variously would have four, eight 
or any number of hours to the extent of the full election day in which 
to vote. 

The California courts, urged to so construe the statute that this 
result would be avoided, declined, relying on Ballarini v. Schlage 
Lock Co., 100 Cal. App.2d Supp. 859, 226 P.2d 771 (1950) in which 
an intermediate court, in an unreviewed decision, held the statute con- 
strued in this fashion to be a fair and reasonable exercise of the police 
power. In that opinion the court first said that when the police power 
is exercised it must appear that the interests of the public generally, 
and not just a particular class, require such interference, and that the 
means adopted are reasonably necessary for the accomplishment of 
the purpose, and not unduly oppressive on individuals, id. at 862, 
226 P.2d at 773; then promptly assumed the answer, saying “Surely 
any law that has for its purpose the insuring of a full and free per- 
formance of the right of elective franchise is in the public interest and 
tends to promote the general welfare . . .” and isa “. . . proper 
exercise of the State’s police power.” (Emphasis supplied.) Jbid. 

In the light of the sharply divergent views of the two states’ courts, 
only in an undiscriminating way can it be said the Ballarini court 
“held in accord with Missouri.” Day-Brite, at 424. One other un- 
reviewed decision of an intermediate court held that a “pay while 
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voting” statute was valid. People v. Ford Motor Co., 271 App. Div. 
141, 63 N.Y.S.2d 697 (1946). Two state courts of last resort have 
held such statutes unconstitutional. Illinois Central R. Co. v. Com- 
monwealth, 305 Ky. 632, 204 S.W.2d 973 (1947), cert. denied, 334 
U.S. 843 (1948) (statute construed like California’s); People v. 
Chicago, M. & St. P. R. Co., 306 Ill. 486, 138 N.E. 155 (1923). In 
two opinions rendered in 1944, the California Attorney General re- 
jected the construction subsequently adopted by the Ballarini court as 
unreasonable and construed the statute to mean employees were en- 
titled to such time off as was needed. Op. Att’y. Gen. Cal., N.S., Nos. 
5351, 5571. 

Only with difficulty could the Day-Brite decision be reconciled 
with what previously had been considered the requirements of due 
process, i.e., that on the relevant facts legislative action must not be 
unreasonable, arbitrary, or capricious, and the means selected must 
have a real and substantial relation to the objective. Nebbia v. New 
York, 291 U.S. 505, 525 (1934). Since the Nebbia case was cited 
seemingly in support of the Day-Brite decision those often held guar- 
antees might be considered still valid, yet they were not even dis- 
cussed. Instead, the majority considered the statute a safeguard of 
the right of suffrage by taking from employers the incentive and 
power to use leverage over employees to influence the vote, that it 
eliminates penalties for exercising the right of suffrage, removes a 
practical obstacle to getting out the vote and frees employees from 
employer domination. Day-Brite, at 424-5. No doubt these are apt 
comments on conditions existing in the 1890’s when the work-day 
was 12-16 hours long, overlapping voting hours, and employees 
might well have been reluctant to vote at the expense of lost wages. 
Their appropriateness now, with the 8-hour day and fast transporta- 
tion, is questionable. By virtue of the distinctions previously pointed 
out, this language of purpose and justification has no perceptible rele- 
vancy to the principal case. Since the purpose of the California statute 
as construed is not to assure employees adequate time to vote, as evi- 
denced by the disregard for the employees’ own time, but rather to 
require employers to pay them to vote, there appears to be no ques- 
tion of employer domination, nor leverage over employees, nor influ- 
ence upon the vote. Since the statute is not aimed at saving what 
would otherwise be lost wages, the subsidy being payable whether the 
voter has two hours or ten in which to vote, the nature of the penalty 
eliminated and of the evil from which employees are freed is not clear. 
If the practical obstacle to getting out the vote, hereby removed, is 
that workers will not vote unless paid to do so, then it would seem 
that affording a subsidy would run counter to the long standing policy 
of the law to discountenance paid-for ballots. 

The Day-Brite majority, at 424, views this statutory scheme as one 
of the costs of civilization. It is equally possible that it is regression 
to a philosophy long since rejected that power to take it its own justi- 
fication. That the latter view is more nearly correct can be inferred 
from Brief for Appellees in the principal case. It is empty of sug- 
gestion that the statute eliminates penalties flowing from employees 
voting, points to no evils remedied nor to employer domination, and 
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enters into no discussion to justify the required payment. The labor 
union concedes employers’ property is taken, but defends it on the 
dubious ground that only a little is taken. Brief for Appellees, p. 3. 

The Day-Brite opinion cited Noble State Bank v. Haskell, 219 U.S. 
104, 111 (1911), for the statement that the police power extends to 
all the great public needs. In the same breath the Noble court stated 
that the police power may be exercised in aid of what a strong and 
preponderant public opinion believes to be greatly and immediately 
necessary to the public welfare. Appellees cannot contend this is such 
a case. The California legislature sought to amend this statute, As- 
sembly Bill 2665, 1951, after the construction given it in Ballarini v. 
Schlage Lock Co., supra, so as to provide time off only to the extent 
necessary to insure employees two consecutive hours, considering 
their own time, and to allow employers to specify the time of absence. 
The Senate adopted the bill by a vote of 22-11 and the Assembly by 
41-36. The Governor, however, considered the law as construed fur- 
— “sound public policy” and vetoed the bill. Brief for Appellees, 
pp. 7-8. 

If the policy of the Supreme Court to not sit as a superlegislature 
requires that a statute such as this be sanctioned, reconsideration of 
the policy objective is in order. Mugler v. Kansas, 123 U.S. 623, 661 
(1887) denied that courts existed to ratify legislative action, but in- 
stead should on their own responsibility look to the substance of the 
action taken to determine whether limits have been passed. What 
supervision does the Court give here to the exercise of police power? 
Cf. Meyer v. State of Nebraska, 262 U.S. 390, 400 (1923). The 


court, in the instant per curiam opinion, appears to have upheld a 
case of arbitrary spoliation of property and discriminatory legislation, 
both of which, as stated in Barbier v. Connolly, 113 U.S. 27, 31-2 
(1885), the 14th Amendment prohibits. M. H. K. 


Lasor Law—Score oF CONCERTED ACTIVITIES PROTECTED BY 
N.L.R.A.—DiscHARGE OF EMPLOYEE FOR COMPLAINT TO FELLOW 
Emp Loyees.—A group of five employees were gathered on the side- 
walk outside the plant of the respondent employer during a rest period. 
They were discussing various sources of employee dissatisfaction and 
concluded that they needed a union. One employee, in the group dis- 
cussion, remarked: ‘This is a hell of a place to work. They expect 
one girl to do the work of five and a girl doesn’t get time to go to the 
ladies’ room.” Employer’s office manager overheard the remark and 
reported it to the president of the company. The president discharged 
the girl that afternoon, admittedly because of the remark. The em- 
ployer had no knowledge that the discussion in which the remark was 
made included any specific reference to formation of a union or any 
comment by other employees, but he knew the remark was made to 
other employees. There had been no prior union activity. The Na- 
tional Labor Relations Board held that the discharge violated Sec- 
tion 8(a) (1) and (3) of the Labor Management Relations Act 
(L.M.R.A.), 61 Stat. 140 (1947), 29 U.S.C. § 158(a) (1) and (3) 
(Supp. 1952). The Board, Chairman Herzog dissenting, held that 
(1) the remark—at least is part of a group discussion of working 

8 
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conditions which resulted in a decision to form a union—constituted 
concerted activity protected by Section 7, 61 Stat. 140 (1947), 29 
U.S.C. § 157 (Supp. 1952), and (2) the employer’s lack of knowl- 
edge of the context of group discussion did not divest the employee 
of protection from discharge for uttering the remark. The Board pe- 
titioned the United States Court of Appeals for the Second Circuit 
for enforcement of its order. Held, one judge dissenting, petition de- 
nied; the speaking of such a complaint to a fellow employee did not, 
under the circumstances, constitute protected concerted activity. 
N.L.R.B. v. Office Towel Supply Co., Inc., 201 F.2d 838 (2d Cir. 
1953). 

The court held that (1), although such a remark could derive pro- 
tection from being uttered in a context of protected activity, no lia- 
bility fell upon the employer for the discharge in this case because, 
when he made the discharge, he was wholly ignorant of the context 
in which the remark was made, and (2) the remark itself, being “mere 
griping,” was not protected activity. This note will treat only the 
second ground of decision. See 62 Yate L. J. 1263 for discussion of 
the requirement of employer knowledge. 

It is not entirely clear that the Board meant to hold the remark it- 
self was protected simply as a grievance voiced by one employee to 
others with a view to inducing group action. But, as precedent to 
support its ruling in this case, the Board cited an earlier decision in 
which it had stated that the activity between an employee speaking 
on union matters and a fellow employee listening constitutes pro- 
tected concerted activity. In re Root-Carlin, Inc., 92 N.L.R.B. 1313, 
1314 (1951). The court, on the assumption that the Board did so 
hold, flatly rejected this view. The majority of the court said: “We 
think . . . an employee’s complaint, if addressed to other employees, 
is not, without more, ‘the sort of activity which Congress intended 
this Board to protect.’” The decision is the first squarely on this 
point. N.L.R.B. v. Westinghouse Electric Corp., 179 F.2d 507 (6th 
Cir. 1949) semble. 

The court’s reasoning on this point appears to rest on three 
grounds: (1) the trivial character of the remark, or at least its in- 
substantial relation to the subject matter within the act’s protection 
(i. e., wages, hours, or working conditions), implied by the court’s 
characterization of the remark as “mere griping” and “such grous- 
ing;” (2) the statement of Congressional intent quoted from Chair- 
man Herzog’s dissent; and (3) the policy ground that a contrary 
decision would prevent an employer from discharging an employee 
who, in front of fellow employees, severely condemned the employer’s 
ways. 

As to the first ground, the remark, while inelegant, appears to bear 
directly upon the rate at which employees were being required to 
work. This is a condition of employment, even an important one. 
Group discussion of working conditions by employees has been held 
protected concerted activity. N.L.R.B. v. Nu-Car Carriers, Inc., 189 
F.2d 756 (3d Cir. 1951), cert. denied, 342 U.S. 919 (1952). So, it 
would seem that to hold the activity of one employee speaking to the 
group does not share this protection is to draw a rather fine line. Fur- 
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ther, even if the remark was intended to do no more than communi- 
cate one employee’s dissatisfaction to another, it would serve at very 
least to provide the other employee with information by which he 
could judge whether or not other employees might be willing to take 
group action; or, alternatively, it would provide the speaker with 
such information by the reaction of the listening employee. The right 
to take concerted action includes the right to discuss and be informed 
concerning the choice, either privately or in public. Thomas v. Col- 
lins, 323 U.S. 516, 534 (1945). While the principal case might be 
distinguished from Thomas v. Collins on the ground that there a 
public speech exhorting union membership was involved, it hardly 
seems consistent with the scheme of the act to extend less protection 
to the private expression of a grievance by an individual employee 
than to a public speech by a union official. The guarantees of Section 
7 are framed in terms of the rights of employees, and it has ben said 
that they are primarily for the benfit of employees. See N.L.R.B. v. 
Schwartz, 146 F.2d 773, 774 (Sth Cir. 1945). The 1947 amendments, 
in extending protection to the right of individual employees to refrain 
from concerted activities, would seem to indicate an increased Con- 
gressional concern with the right of individual employees. Compare 
49 Stat. 452 (1935), 29 U.S.C. § 157 (1946) with 61 Stat. 140 
(1947), 29 U.S.C. § 157 (Supp. 1952). Moreover, a remedial statute 
should be construed liberally toward its beneficiaries. Tennessee Coal, 
Iron & Railroad Co. v. Muscoda Local, No. 123, 321 U.S. 590, 597 
(1944). 

Nor should the fact that the remark suggested no specific group 
action, other than the implied invitation to group protest, rob it of 
protection. Section 7 guarantees employees not only the right of self- 
organization but also the right to engage in “. . . other concerted 
activities for . . . other mutual aid or protection. . . .” It is not 
necessary that union activity be involved or collective bargaining con- 
templated. N.L.R.B. v. Phoenix Mutual Life Insurance Co., 167 
F.2d 983, 988 (7th Cir.), cert. denied, 335 U.S. 845 (1948). The 
broad language of this section indicates an intent to insure compre- 
hensive protection to varied forms of concerted activity other than 
the conventional one of self-organization. N.L.R.B. v. J. I. Case Co., 
Bettendorf Works, 198 F.2d 919 (8th Cir. 1952). The only clear 
statutory limitations on lawful non-union concerted activity are that 
it must relate to wages, hours or conditions of employment. 61 Star. 
143 (1947), 29 U.S.C. § 159(a) (Supp. 1952). The courts have 
held further that, to be protected, the concerted activity must be car- 
ried on with reasonable regard for the employer’s legitimate interest 
in conducting his business. N.L.R.B. v. Mylan-Sparta Co., 166 F.2d 
485, 491 (6th Cir. 1948) (solicitation of employees during working 
time held to be unreasonable interference). The remark here, relat- 
ing as it does to working conditions and being made during a rest 
period, meets these tests. Moreover, if the remark is viewed as an 
implied solicitation of the other employees to join in protesting the 
conditions complained of, the principal decision on this point appears 
also to conflict indirectly with the underlying principle of Republic 
Aviation Corp. v. N.L.R.B., 324 U.S. 793 (1945), and the long line 
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of subsequent decisions against employer rules forbidding employees 
to solicit each other for union membership in the plant during their 
non-working time. These decisions hold that an employer’s establish- 
ment of a plant rule forbidding such solicitation raises a presumption 
of interference violative of 8(a) (1), which can be overcome only by 
a showing that the employee activity interferes unreasonably with 
legitimate business interests. See, e.g., N.L.R.B. v. La Salle Steel Co., 
178 F.2d 829 (7th Cir 1949) cert. denied, 339 U.S. 963 (1950). This 
latent conflict appears most clearly if the situation in the principal 
case is viewed in terms of the employer’s right to make a rule for- 
bidding the activity involved, i. e., making a comment on working con- 
ditions to another employee. Such a rule would appear, in itself, to 
violate 8(a) (1) under the Republic Aviation rationale. In the con- 
text of these decisions, the principal case presents the anomaly of an 
employer being permitted to punish conduct which he may not law- 
fully forbid. 

The court’s second ground of decision—that this remark is not the 
sort of concerted activity Congress intended to protect—is the same 
as that adopted by Chairman Herzog in his one-sentence dissent. 
Neither cites any legislative history to support the assertion; and 
there appears to be none specifically on the point, one way or the 
other, in the history of either the original act or the 1947 amendments. 
However, the concern of the sponsors of the 147 amendments for the 
rights of individual employees might be taken as running counter to 
this interpretation of the Congressional intent. See, e.g., Representa- 
tive Hartley’s speech, 93 Conc. Rec. 3425 (1947). The actual amend- 
ment made to Section 7, guaranteeing employees the right to refrain 
from concerted activities exhibits the same concern, and, moreover, 
seems to base protection upon individual rather than concerted action. 

The court’s policy ground of decision—that holding the remark pro- 
tected would permit a malcontent employee to obtain impregnable job 
tenure merely by complaining in front of fellow employees—was also 
urged as grounds for withholding protection from formal union ac- 
tivity, at the inception of the act. It was rejected by the Supreme 
Court then. N.L.R.B. v. Jones & Laughlin Steel Corp., 301 U.S. 1, 
21, 45 (1937). Nor do the Board’s decisions support such a con- 
tention. Neither union office nor prominence in union affairs has pro- 
tected employees from discharge for legitimate reasons, even when 
the misconduct occurred in the course of concerted activity. See, e.g., 
Midland Broadcasting Co., 93 N.L.R.B. 455 (1951) (upholding dis- 
charge of a union steward for using profane language in discussing 
management policies in a public part of employer’s premises). But 
there also appears to be another stronger policy argument against the 
court’s decision. This lies in the very considerable latitude of speech 
about employee organization and working conditions allowed em- 
ployers by Section 8(c). 61 Stat. 142 (1947), 29 U.S.C. § 158(c) 
(Supp. 1952). The court’s restricted view of the right of an em- 
ployee to speak about conditions of employment contrasts sharply 
with the liberty permitted an employer speaking about employee or- 
ganization or group action. 16 N.L.R.B. Ann. Rep. 152 (1951); 15 
N.L.R.B. Ann. Rep. 98 (1950). This hardly seems to comport with 
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a statute that is intended to balance the rights of employers and em- 
ployees. Ss = % 


Mivitary LAw—APPREHENSION, REMOVAL, AND CouRT-MARTIAL 
JURISDICTION OVER CIVILIANS AFTER HONORABLE DISCHARGE.—On 
May 13, 1953, more than five months after receiving an honorable 
discharge from the U. S. Air Force dated Dec. 8, 1952, a former en- 
listed man, then a civilian, was apprehended at his place of employ- 
ment in Pittsburgh, Pennsylvania by Air Force police. He was 
charged with premeditated murder of a male Korean national in Korea 
in violation of Art. 118 of the Uniform Code of Military Justice 
(UCMJ), 64 Strat. 107 (1950), 50 U.S.C. 551-741 (Supp. 1952) 
and conspiracy to commit murder in violation of Art. 81 UCMJ, both 
offenses alleged to have occurred on or about Sept. 27, 1952 while he 
was a serviceman. Without any judicial hearing and within five hours 
after apprehension, the accused was enroute by airplane to Korea 
under guard for possible court-martial trial in connection with these 
charges. Habeas corpus proceedings were instituted in the United 
States District Court for the District of Columbia against the Secre- 
tary of the Air Force. The writ was issued and the accused was pro- 
duced in the district court. Held, writ sustained but stayed pending 
respondent’s appeal, accused released on $1,000 bail. In the absence 
of “appropriate safeguards,” there is no authority, by statute or im- 
plication, by which the military can remove to a distant point a 
civilian held for trial by court-martial. Toth v. Talbott, Habeas 
a No. 68-53, U.S. Dist. Ct. for D.C., June 25, 1953; Sept. 3, 
1953. 

Art. 3(a) UCMJ provides that subject to the statute of limitations 
(none provided for murder) “. . . any person charged with having 
committed while in a status in which he was subject to the code, an of- 
fense against this code punishable by confinement of five years or more 
and for which the person cannot be tried in the courts of the United 
States or any State or Territory thereof or of the District of Co- 
lumbia, shall not be relieved from amenability to trial by courts-martial 
by reason of the termination of said status.” Art. 7(b) UCMJ pro- 
vides that any person authorized to apprehend persons subject to trial 
under the UCMJ “may do so upon the reasonable belief that an of- 
fense has been committed and that the person apprehended com- 
mitted it.” 

The statutory authority to apprehend former military personnel in 
certain limited instances for the purpose of courts-martial originated 
in section 2 of the Act of March 2, 1863, 12 Stat. 696, and was con- 
tinued by subsequent legislation. Art. 60 ARTICLES oF War (AW), 
Rev. Stat. § 1342 (1878); Art. 94 AW, 41 Star. 805 (1920). 
Prior to the enactment of the UCMJ, courts-martial jurisdiction over 
offenses committed while in the service was terminated by discharge 
except in certain cases of fraud against the United States. United 
States ex rel. Hirshberg v. Cook, 336 U.S. 210 (1949) (accused was 
charged with maltreatment of other prisoners of war subject to his 
orders when held by Japan). 
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A crime committed by a United States citizen may go unpunished 
by United States authorities if not committed within the jurisdiction 
of a state, federal, or military court. 5 Op. Arr’y. Gen. 55 (1848) 
(murder of one U. S. Army officer by another U. S. Army officer in 
Mexico). See In re Lo Dolce, 106 F. Supp. 455 (W.D.N.Y. 1952). 
In the latter case a sergeant was charged, after being discharged from 
the service, with murder of a major behind enemy lines in Italy in 
1944. Both were citizens of the United States. The accused was not 
triable in an Italian court since no treaty of extradition was available. 
It was this appalling situation and the Hirshberg case, supra, in par- 
ticular that prompted Congress to extend jurisdiction under Art. 3(a) 
UCM] to the end that crimes committed overseas and while in the 
service would not go unpunished by virtue of the discharge of the 
serviceman. Hearings before the Committee on Armed Services on 
H.R. 2498 (H.R. 4080), 81st Congress, Ist Session 1949 (INDEx 
AND LEGISLATIVE History OF THE UNIFORM CODE OF MILITARY 
Justice) pp. 617, 800, 883, 884, 1262 and in the same volume H.R. 
Rep. No. 491, 81st Cong., Ist Sess. 5 (1949); Sen. Rep. No. 486, 
81st Cong., Ist Sess. 8 (1949). 

The Toth case, supra, presents three basic issues, one constitutional, 
another jurisdictional, and the third procedural. A full discussion of 
the constitutional question is beyond the scope of this note. It is noted, 
however, that provisions similar to Art. 3(a) UCMJ have been up- 
held by the courts. Krongberg v. Hale, 180 F.2d 128 (9th Cir. 1950), 
cert. denied, 339 U.S. 969 (1950) ; United States ex rel. Marino v. 
Hildreth, 61 F. Supp. 667 (E.D.N.Y. 1945); contra, United States 
ex rel. Flannery v. Commanding General, 69 F. Supp. 661 (S.D.N.Y. 
1946). The issue was expressly undecided by the court in the instant 
case: “This court deems it premature to pass upon the constitu- 
tionality of Art. 3(a). The proper time to do so would be if and 
when the petitioner were tried and convicted by court-martial.” 

Passing to the jurisdictional question, a statute which grants juris- 
diction to courts-martial must be strictly construed. Runkle v. United 
States, 122 U.S. 543 (1887). For jurisdiction to attach under Art. 
3(a) UCMJ, two conditions precedent must be fulfilled. First, the 
offense must be punishable by confinement of five years or more. The 
offense alleged in the instant case, premeditated murder, appears to 
satisfy this requirement. 

The second jurisdictional requirement in this situation is that the 
case must not be triable in the United States courts. However, “The 
trial of all offenses begun or committed upon the high seas or else- 
where out of the jurisdiction of any particular State or district shall 
be in the district where the offender is found or into which he is first 
brought.” (Emphasis supplied.) 62 Stat. 826 (1948), 18 U.S.C. 
3238 (Supp. 1950). It has been held that the words “or elsewhere” 
includes places on land within the jurisdiction of the United States 
or of foreign powers. Chandler v. United States, 171 F.2d 921 (1st 
Cir. Mass. 1948), cert. denied, 336 U.S. 918 (1949). Murder is an 
offense if committed within the “special maritime and territorial juris- 
diction of the United States.” 62 Stat. 756, 18 U.S.C. 1111 (Supp. 
1950) ; 62 Stat. 685 (1948), 18 U.S.C. 7 (Supp. 1950). The locus 
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of jurisdiction over criminal offenses such as murder must be ex- 
pressly conferred upon United States courts and cannot be inferred. 
United States v. Wiltberger, 5 Wheat. 76 (U.S. 1820). A different 
rule is applicable to crimes directly injurious to the United States, e.g., 
fraud against the government. United States v. Bowman, 260 U.S. 
94, 98 (1922). There appears to be no precedent for extending juris- 
diction over murder as such to the land of foreign sovereigns. 5 Op. 
Att’y. Gen. 55 (1848), supra, and that therefore the second jurisdic- 
tional requirement was met. But cf. United States v. Flores, 289 U.S. 
137 (1933). 

The procedural issue is a novel one and involves the problem of 
removing the accused half way around the world for trial. The 
UCMJ does not specifically set forth the procedure whereby juris- 
diction claimed under Art. 3(a) is to be exercised. As noted by the 
court in the instant case, the FEDERAL RULES OF CRIMINAL PRO- 
CEDURE, Title 18 U.S.C. do not specifically provide for removal to 
courts-martial. Rule 5 guarantees an arrested person a hearing “‘be- 
fore a commissioner or before any other nearby officer empowered to 
commit persons charged with offenses against the United States.” It 
authorizes such commissioner to hold the arrested person to answer 
in the district court. No power is given such officer to hold an arrested 
person for trial by court-martial. Rule 40 provides for removal from 
one district to another “upon the production of a certified copy of the 
information or complaint and upon proof that there is probable cause 
to believe the defendant is guilty of the offense charged.” The FEp- 
ERAL RULES OF CRIMINAL PROCEDURE were authorized in order to 
promulgate the rules of pleading, practice, and procedure in criminal 
cases, including procedure before trial for the United States District 
Courts without reference to courts-martial proceedings. 62 Stat. 846 
(1948), as amended, 18 U.S.C. 3771 (Supp. 1951). Without further 
legislation, ““. . . the law which governs a civil court in the exercise 
of its jurisdiction over military habeas corpus applications cannot 
simply be assimilated to the law which governs the exercise of that 
power in other instances.” See Burns v. Wilson, 73 Sup. Ct. 1045, 
decided June 15, 1953. 

The proceedings on a writ of habeas corpus with reference to mili- 
tary proceedings are usually limited to questions of jurisdiction. Hiatt 
v. Brown, 339 U.S. 103, 111 (1950). The government has not been 
required to prove the guilt of the person involved. In re Bogart, 3 
Fed. Cas. 796 (C.C.D. Cal. 1873) ; In re Grimley, 137 U.S. 147, 150 
(1890). Jurisdiction of the person and subject matter have always 
been basic considerations. Ex parte Reed, 100 U.S. 13, 23 (1887). 
In the present case the affidavit of charges and a letter of authority 
from the Secretary of the Air Force were offered in evidence to sup- 
port the military jurisdiction. The letter authorized the “apprehen- 
sion and return to Korea, and trial by court-marital,” as required by 
par. 11b Manual for Courts-Martial United States (1951) (MCM), 
stating that there was “probable cause to believe murder and con- 
spiracy to commit murder was committed as alleged.” The following 
limited facts were elicited from the government counsel on the col- 
lateral matter of bail: That accused in this case “. . . assaulted the 
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Korean and left the Korean in such a condition that [a] lieutenant 
felt, incorrectly, of course, that it would be wiser to kill the Korean 
outright than have him in this most unsatisfactory condition.” The 
accused did not perform the act and was not present at the time of 
the killing. The accused was charged as a principal in accordance 
with Art. 77 UCMJ as being an accessory before the fact. No ad- 
ditional facts as to the conspiracy were offered. Without deciding 
the merits of the case, the court indicated that the statements of coun- 
sel did not show murder involving moral turpitude. 

The strangeness of the limited additional facts, together with the 
doubts expressed by the court that they showed murder involving 
moral turpitude, would seem to indicate graphically the need for a 
procedure whereby a preliminary hearing would be held before such 
a drastic removal. Although a civilian apprehended under Art. 3(a) 
UCM] is entitled to a pretrial investigation at some place before trial 
by Art. 32 UCM], it is submitted that due to the serious jurisdic- 
tional questions that may arise, that 18 U.S.C. 3771, and Rules 5 and 
40 of the FeperRAL RuLEs oF CRIMINAL PROCEDURE, supra, should 
be amended to guarantee a preliminary hearing before a civil officer 
of the United States in the case of a civilian apprehended under Arts. 
3(a) and 7(b) UCMJ. L. E. H., Jr. 


Naturat Gas Act—JuRISDICTION OF FEDERAL PowER CoMMISs- 
SION OvER PRODUCTION AND GATHERING OF NatuRAL Gas.—The 
State of Wisconsin, a distribution area, appealed from the Federal 
Power Commission’s decision that Phillips Petroleum Company was 
a producer and gatherer and not a “natural gas company” within the 
meaning of the Natural Gas Act. 52 Stat. 821 (1938), 15 U.S.C. 
§ 717 (1946). This Act provides for federal regulation in matters 
relating to the transportation of natural gas and the sale thereof in 
interstate commerce. Three producing states and Phillips intervened 
asserting that Phillips’ sales are not subject to federal regulation. 
Phillips produces gas mainly from its own wells and channels it 
through pipe lines to its processing plants in or near the gas fields. 
The processed gas is transported short distances in trunk lines to 
sales meters owned and operated by Phillips where it is sold to inter- 
state pipe line companies. All of these operations are conducted in 
the particular state where the producing fields are located. Held, re- 
versed; Phillips’ sales are made after the gathering process is com- 
plete; the sales are in interstate commerce for resale; and Phillips is 
within the purview of the Act because it is a “natural gas company.” 
Wisconsin v. Federal Power Commission, D.C. Cir. May 22, 1953. 

Prior to the Natural Gas Act, supra, many states exercised broad 
powers, in the interest of conservation, over all phases of the oil and 
gas business. See, e.g., OKLA. Stat. ANNO., tit. 52, c 3, §§ 81-247 
(1951); Texas Rev. Civ. Star., tit. 102, § 6008 et seq. (Vernon, 
1936, with Supp. 1945). Under these statutes the United States Su- 
preme Court sustained many types of state regulation. Lone Star Gas 
Co. v. Texas, 304 U.S. 224 (1938) (retail sales) ; Champlin Refining 
Co. v. Corp. Comm. of Oklahoma, 286 U.S. 210 (1932) (mining oper- 
ations). In 1924, however, the Supreme Court decided that the states 
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were without jurisdiction to regulate rates at which natural gas was 
sold after transportation into another state. Missouri v. Kansas Natu- 
ral Gas Co., 265 U.S. 298 (1924). This restriction on state regulation 
was extended to include sales of electricity at the state line after ship- 
ment thereto by the producer. Public Utilities Commission of Rhode 
Island v. Attleboro Steam & Electric Co., 273 U.S. 83 (1927). 

Until Congress enacted the Natural Gas Act there was no regula- 
tion in the gap created by these two decisions. In drafting the legis- 
lation, however, Congress meticulously provided for federal regulation 
only where the states were without authority to act. Panhandle East- 
ern Pipe Line Co. v. Public Service Commission of Indiana, 332 U.S. 
507, 519 (1947). This view is substantiated by the legislative history, 
FPC v. Panhandle Eastern Pipe Line Co., 337 U.S. 498, 509 (1949), 
and the restrictive language of the Act. In H.R. Rep. No. 709, 75th 
Cong., Ist Sess. 1-3 (1937), the report on H.R. 6586 which became 
the Natural Gas Act, it was stated that there was no intention to dis- 
turb the states in the exercise of their established jurisdiction. During 
the debate, Senator Wheeler stated that H.R. 6586 did not attempt 
to regulate producers or distributors of natural gas, but regulated only 
—— sell wholesale in interstate commerce. 81 Conc. Rec. 9312 
(1937). 

The language of the Act provides for federal regulation only in three 
situations: “The provisions of this chapter shall apply to the trans- 
portation of natural gas in interstate commerce, to the sale in inter- 
state commerce . . . for resale . . . and to natural-gas companies 
engaged in such transportation or sale. . . .” Section 1(b) 52 Star. 
821 (1938), 15 U.S.C. 717(b) (1946). Then the Act provides that 
it shall not apply to “. . . any other transportation or sale of natural 
gas or to the local distribution of natural gas or to the facilities used 
for such distribution or to the production or gathering of natural gas.” 
Section 1(b) 52 Start. 821 (1938), 15 U.S.C. 717(b) (1946); FPC 
v. Panhandle Eastern Pipe Line Co., supra, at 504. Section 2(7) of 
the Act defines “interstate commerce” as “. . . commerce between 
any point in a State and any point outside thereof, or between points 
within the same State but through any place outside thereof. . . .” 
If Congress had intended to exercise its full power over interstate 
commerce, the language would have been more encompassing, such 
as “affect” interstate commerce as used in the Federal Employers’ 
Liability Act, 35 Stat. 65 (1908), as amended, 53 Start. 1404 (1939), 
45 U.S.C. § 51 (1946), or the broad language of the Interstate Com- 
merce Act, 24 Stat. 379 (1887), as amended, 49 U.S.C. § 1 (1946). 

The application of the Natural Gas Act at the distribution stage is 
reasonably clear. It is usually only necessary to determine whether 
the sales are made to the ultimate consumer and so not covered by 
the Act, Panhandle Eastern Pipe Line Co. v. Michigan Public Service 
Commission, 341 U.S. 329 (1951), or are wholesale and covered, 
Illinois Natural Gas Co. v. Central Illinois Public Service Co., 314 
U.S. 498 (1942). Gas brought to a distribution area has either 
crossed a state line or it has not. To determine, however, whether 
sales at the production stage are subject to federal regulation is more 
difficult. The decision ordinarily turns on whether they are in inter- 
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state commerce. Nearly all sales at this stage are wholesale. It has, 
therefore, been held that wellhead sales are local in character and sub- 
ject to state regulation. Cities Service Gas Co. v. Peerless Oil & Gas 
Co., 340 U.S. 179 (1950). Sales made after gas or electricity has 
been shipped to points remote from the producing area, but still within 
the boundaries of the producing state, are no longer incident to the 
gathering process. Public Utilities Commission v. Attleboro, supra; 
Interstate Natural Gas Co. v. FPC, 331 U.S. 682 (1947). Between 
these two situations, production and gathering ceases and the gas 
enters interstate commerce. It appears that the tests are whether or 
not the sale is local in character and to what extent the producer is 
engaged in the business of transporting gas. 

In the instant case the Court starts with the assumption that Phil- 
lips sells gas after the time and beyond the place at which production 
and gathering are complete, but this is the precise issue for determi- 
nation. Interstate Natural Gas Co. v. FPC, supra, was cited by the 
Court in support of its decision. That case held that when a producer 
shipped gas in large trunk lines to points remote from the wells, sales 
then made were after the gathering process was complete, even though 
its operations were intrastate. Both the Court and the Commission 
found that part of Interstate’s business was transporting gas. The 
facts are, therefore, similar to the facts of the Attleboro case, supra. 
Interstate had also successfully contended that its sales were in inter- 
state commerce and not subject to state regulation. Interstate Natural 
Gas Co. v. Public Service Commission, 33 F. Supp. 50 (E.D. La. 
1940), 34 F. Supp. 980 (E.D. La. 1940). Thus the gap in which no 
regulation existed and which Congress intended to close would have 
continued had federal regulation not been available. Phillips’ oper- 
ations are distinguishable in that the gas was shipped only so far as 
was necessary to culminate its producing and gathering process—in 
one instance only 240 feet from its processing plant to a sales meter. 
Phillips also did not contend that the states were without power to 
regulate its activities. 

In the Interstate Natural Gas Co. v. FPC, supra, at page 690, the 
Court stated that “. . . among the powers thus reserved to the States 
is the power to regulate the physical production and gathering of 
natural gas in the interests of conservation. . . . Thus, where sales, 
though technically consummated in interstate commerce, are made 
during the course of production and gathering and are so closely con- 
nected with the local incidents of that process as to render rate regu- 
lation by the Federal Power Commission inconsistent or a substantial 
interference with the exercise by the State of its regulatory functions, 
the jurisdiction of the Federal Power Commission does not attach. 
But such conflict must be clearly shown.” No state opposed federal 
regulation of Interstate’s sales. This conflict, however, is shown in 
the instant case by the fact that three states in which Phillips pro- 
duces gas intervened on the theory that federal regulation would im- 
pair their conservation measures. 

It also appears that the Court has construed the phrase “sale in 
interstate commerce for resale” to mean “sale into interstate com- 
merce for resale.” If the Act covered every sale made into interstate 
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commerce, wellhead sales and all other sales at the production stage 
to an interstate shipper would be subject to federal regulation. Con- 
gress intended to regulate only the area in which the Supreme Court 
had held that the states were without authority to act. Panhandle 
Eastern Pipe Line Co. v. Public Service Commission, supra, at 519. 
Power to regulate sales incident to production and gathering have 
been held to be within the jurisdiction of the states. Interstate Natu- 
ral Gas Co. v. FPC, supra, at 690. The instant case, therefore, im- 
poses federal regulation over sales local in character which only in- 
directly affect interstate commerce, a result contrary to the legislative 
history and the express provisions of the Natural Gas Act. 
G. L. A., Jr. 


WorKMEN’S COMPENSATION—MarINE RalLway Is “Dry Dock” 
WITHIN COVERAGE PROVISION OF FEDERAL LONGSHOREMEN’S AND 
Harsor WorkKER’S COMPENSATION Act.—Two employees of a ma- 
rine railway employer were killed in an explosion upon a barge which 
had been resting for some time, 400 feet from the water, on the cradle 
of a marine railway. The employees’ dependents obtained awards 
under the Longshoremen’s and Harbor Worker’s Compensation Act, 
44 Strat. 1424 (1927), 33 U.S.C. § 901 et seq. (1946). The em- 
ployer sued in both cases to enjoin and set aside the compensation 
orders as not in accordance with law. A dismissal of the suits below 
was appealed on the grounds that under the circumstances the Lou- 
isiana State Compensation Act, West’s LSA-R.S. 23:1021 et seq. 
(1951), furnished the exclusive remedy and that the Federal Act was 
inapplicable. Held, one judge dissenting, affirmed. The Federal Act 
was applicable because a marine railway is a “dry dock” within the 
meaning of the Act’s coverage provision, 44 Stat. 1426 (1927), 33 
U.S.C. § 903(a) (1946), making compensation payable for death 
only if it “results from an injury occurring upon the navigable waters 
of the United States (including any dry dock).” Avondale Marine 
Ways, Inc. v. Henderson, et al. (2 cases), 201 F.2d 437 (Sth Cir. 
1953), cert. granted, 345 U.S. 974 (1953). 

The majority of the court relied on the authority of two previously 
decided cases in the same circuit, Maryland Casualty Co. v. Lawson, 
101 F.2d 732 (5th Cir. 1939), and Continental Casualty Co. v. Law- 
son, 64 F.2d 802 (5th Cir. 1933); accord, Western Boat Bldg. Co. 
v. O’Leary, 198 F.2d 409 (9th Cir. 1952), following the reasoning in 
Maryland Casualty Co. v. Lawson, supra; contra: Norton v. Vesta 
Coal Co., 63 F.2d 165 (3d Cir.), cert. granted, 290 U.S. 613 (1933), 
cert. dismissed, 291 U.S. 641 (1934); Colonna’s Shipyard, Inc. v. 
Lowe, 22 F.2d 843 (E.D. Va. 1927). In these earlier supporting 
cases the courts held that Congress intended the Act to be liberally 
construed and that, therefore, the coverage phrase “including any dry 
dock” should be construed in its ordinary and non-technical sense. 
The relied upon cases cite both the legislative history of the Act and 
statements in Baltimore & Philadelphia Steamboat Co. v. Norton, 
284 U.S. 408 (1932) as supporting liberal construction of the Act. 
The Act’s legislative history shows a persistent attempt by Congress 
to accomplish a remedial purpose in providing workmen’s compen- 
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sation for maritime workers and this fact may justify the holding that 
it is to be liberally construed. On the other hand, it must be recog- 
nized that the Act was passed to benefit a particular group of mari- 
time workers, namely, those left without a remedy by the holding that 
state compensation acts could not constitutionally apply on navigable 
waters where federal courts had exclusive jurisdiction. Southern 
Pacific Co. v. Jenson, 244 U.S. 205 (1917). It seems reasonable to 
say that Congress’ passage of the Act was inspired not by the merits 
of workmen’s compensation as a remedy but by the desire to prevent 
judicial power in admiralty from denying that remedy where the 
states had granted it recognition. If such was the primary purpose of 
Congress, any implication that the Act was intended to be liberally 
construed with respect to its coverage provisions is not so obvious. 

While Baltimore & Philadelphia Steamboat Co., supra, declares that 
such laws as the Act in question are in the public interest and should 
be liberally construed, the issue in that case was a narrow one, con- 
cerning merely the computation of amounts of compensation. It is 
not at all clear that what was said was tantamount to holding that the 
Act should be liberally construed in all its provisions, including those 
of coverage. 

On the factual side, from which the majority ultimately draws its 
strength, the argument is adopted that a marine railway is a “dry 
dock” in the ordinary sense because the similarity in location, purpose 
and popular recognition of the structures involved overcomes any 
difference in physical appearance and method of operation, at least 
for the purpose of determining coverage by the Act. The three basic 
types of structures involved are the graving dry dock, the floating dry 
dock and the marine railway. The graving dock is a basic capable of 
being made watertight, usually of concrete, into which a vessel is 
floated, the basin sealed off, and the water pumped out. The floating 
dry dock is a platform, containing or attached to watertight compart- 
ments which may be filled with or emptied of water. The dock is sub- 
merged and the vessel floated over it; whereupon the compartments 
are pumped out and the dock’s buoyancy raises the vessel. The com- 
mon marine railway is an inclined plane, extending from various dis- 
tances on land downward into and under the water, on which a cradle 
moves on rollers or wheels below the water to receive the vessel which 
is then hauled out. All are located adjacent to, and in the case of the 
floating dock upon, the water. All are used for the same purpose: 
to expose the underwater hull of the vessel. However, all differ in 
their structural elements, physical appearance and, in varying degrees, 
method of operation. On a floating dry dock, all work in the vessel 
is still performed on navigable waters; in a graving dock, the work 
is accomplished where navigable waters have been temporarily with- 
drawn; and on a marine railway, it is done almost exclusively on dry 
land. The structures differ sufficiently so that designation of one does 
not include another. They have an identity of purpose, however, 
which does not preclude the designation of all under one name in law. 
ht the majority was correct in adopting the latter view is de- 

atable. 
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The dissent, on the other hand, takes the view that the true test for 
coverage by the Act, notwithstanding the factual similarity between 
dry docks, rests on the simple distinction between injuries occurring 
on land and those occurring upon navigable waters, the traditional 
locality test of admiralty tort jurisdiction. The argument appears to 
be that since the Act, in express terms, covers injuries occurring upon 
the navigable waters of the United States, 44 Stat. 1426, 33 U.S.C. 
§ 903(a) (1946), coverage is limited to such injuries in any event 
and the phrase “including any dry dock” should not be construed to 
extend the Act’s coverage to injuries occurring solely on land. 

Prior to the passage of the Act, personal injuries sustained by mari- 
time workers on land were compensable under state acts, State In- 
dustrial Commission of the State of New York v. Nordenholt Corp., 
259 U.S. 263 (1922), in accordance with the line drawn between state 
and federal jurisdiction in the Jensen case, supra. Since the passage 
of the Act, that the injury must in fact occur upon the navigable 
waters has been a controlling requirement for the Act to apply, 
Swanson v. Marra Brothers, Inc., 328 U.S. 1 (1946); Pennsylvania 
R. Co. v. O’Rourke, 344 U.S. 334 (1953). The locality of the injury 
upon navigable waters is an indispensable condition precedent to the 
Act’s application, a jurisdictional fact, because the power of Congress 
to enact the statute turns upon that condition’s existence. Crowell v. 
Benson, 285 U.S. 22 (1932). The O’Rourke case, supra, reaffirms 
the Jensen line of demarcation. It emphasizes that the Act by its own 
terms applies to accidents upon the navigable waters, and directly 
holds that the locality of the injury controls coverage while the nature 
of the injured employee’s employment does not. 

Whether the phrase “including any dry dock” can create an ex- 
ception to the locality test as recognized by the court is the question. 
The dissent in the instant case argues that if a terrestrial railway ex- 
tended over navigable waters cannot carry with it a federal compen- 
sation statute for railroad employees, Nogueira v. N.Y., N.H. & H.R. 
Co., 281 U.S. 128 (1930) ; Pennsylvania R. Co. v. O’Rourke, supra, 
then neither can the extension of a marine railway onto land, where 
a state compensation law can validly apply, carry with it the Act. In 
reply it might be contended that the Act applies and the state law 
does not in the instant case because the case falls in that “twilight 
zone” where, on the facts, either state or federal law might apply. 
But in Davis v. Department of Labor and Industries of Washington, 
317 U.S. 249 (1942), which created the “twilight zone” doctrine, a 
state law was held applicable upon navigable waters. If state juris- 
diction had been denied in that case, no substantial state rights would 
appear to have been involved. But to invoke the doctrine in the in- 
stant case and hold a state law constitutionally inapplicable on its own 
soil imposes on a substantial state right. It is submitted that the 
doctrine was not intended to accomplish such a purpose and is, there- 
fore, inapplicable. 

In a real sense, the principal case raises the question whether or 
not Congress intended that the Act should encroach upon or restrict 
state jurisdiction in compensation cases. As previously pointed out, 
filling the gap created by the Jensen decision was the purpose of the 
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Act. Its legislative history shows Congress strived repeatedly to 
extend state compensation laws to cover injuries on navigable waters. 
To say, when passed, that the Act was intended to restrict the appli- 
cability of state laws does not follow. 

It must be recognized that Congress modified admiralty tort juris- 
diction, the traditional repose of the locality test, when it passed the Act 
of June 19, 1948, 62 Stat. 496 (1948), 46 U.S.C. § 740 (Supp. 1952). 
This statute brings actions for personal injuries and property damage 
within admiralty jurisdiction when the tort is caused by a vessel on 
navigable waters and consummated on land, e.g., when a vessel col- 
lides with a pier. In one sense, it relaxed the locality test for deter- 
mining admiralty jurisdiction. See Note, Effects of Recent Legisla- 
tion Upon the Admiralty Law, 17 Gro. Wasn. L. Rev. 353 (1949). 
In another sense, however, it merely straddles the Jensen line and 
leaves the locality test intact so far as still requiring that the tort 
originate on navigable waters. It is submitted that, in view of its 
continued recognition of the locality test as a means for determining 
admiralty jurisdiction in cases of personal injury, the Supreme Court 
would hesitate to support any constitutional power in Congress to 
extend the limits of admiralty jurisdiction or the coverage of the Act 
farther inland to a point where an injury cannot be said to have at 
least some causal element situated in fact upon the navigable waters. 

Admittedly, whether an injury has a causal element situated in fact 
upon the navigable waters may be a difficult question. But the diffi- 
culty is no greater than that experienced in attempting to resolve the 
possible consequences of failing to require that such an element exist, 
as shown by the Continental Casualty Co. case, supra. There the ves- 
sel was not merely hauled out of the water but was shunted into the 
shipyard proper, yet the Act was held to cover an injury sustained 
while working thereon. It should be noted that no state compensation 
law existed in that case. This fact may have influenced the decision. 
In the Norton case, supra, holding the Act inapplicable, the fact that 
a state law was in force was properly noted. 

By its holding, then, the majority in the principal case makes the 
Act cover injuries occurring solely and entirely on land. As a con- 
sequence, serious doubts as to the constitutionality of the coverage 
phrase “including any dry dock,” so interpreted, may be raised. See 
dissent in Continental Casualty Co. v. Lawson, supra. On the other 
hand, if it be held that it was Congress’ intention to limit the phrase 
to make the Act applicable to injuries occurring on a marine railway, 
provided those injuries have at least some causal element situated in 
fact upon navigable waters, both the exclusiveness of state compen- 
sation laws and the constitutional limitations on Congress’ power to 
extend admiralty jurisdiction can be said to have been recognized. 
The latter view aligns itself in the principal case with the dissenting 
opinion which, it is submitted, should have prevailed. J. P. © 





BOOKS RECEIVED 


AMERICAN CONSTITUTIONAL Custom. By Burleigh Cushing Rodick. 
New York: Philosophical Library, Inc., 1953. Pp. xx, 244. 
$4.75. 

ConTrRacts—CasEs AND MaTERIALS. By Friedrich Kessler and Mal- 
colm Pitman Sharp. New York: Prentice-Hall, Inc., 1953. Pp. 
xvi, 807. $8.50. 

EFFECTIVE LEGAL RESEARCH—A PractTicAL MANUAL oF Law 
Books AND THEIR Use. By Miles O. Price and Harry Bitner. 
New York: Prentice-Hall, Inc., 1953. Pp. xii, 633. $10.00. 

EFFECTIVE LEGAL Writinc. By Frank E. Cooper. Indianapolis: 
The Bobbs-Merrill Company, Inc., 1953. Pp. x, 313. $5.00. 

Excess Prorits TAXATION. A symposium conducted by the Tax In- 
stitute, December 8-9, 1950, Philadelphia. Princeton: Tax Insti- 
tute, Incorporated, 1953. Pp. viii, 183. $5.00. 

FEDERAL INCOME TAXATION—CASES AND MATERIALS. By Stanley S. 
Surrey and William C. Warren. Brooklyn: The Foundation 
Press, Inc., 1953. Pp. xlvii, 1308. $9.00. 

FEDERAL REGULATION OF TRANSPORTATION. By Carl A. Auerbach 
and Nathaniel L. Nathanson. St. Paul: West Publishing Co., 
1953. Pp. Ixii, 1331. $14.00. 

JURISPRUDENCE—MEN AND IDEAS OF THE Law. By Edwin W. Pat- 
terson. Brooklyn: The Foundation Press, Inc., 1953. Pp. xiii, 
649. $7.50. 

LecaL EpucaTION IN THE U. S.—A History AND EVALUATION OF 
Lecat EDUCATION IN THE UNITED States. By Albert J. Harno. 
— Bancroft-Whitney Company, 1953. Pp. v, 211. 
$3.50. 

LiMITs OF TAXABLE Capacity. A symposium conducted by the Tax 
Institute, November 20-21, 1952, Princeton: Tax Institute, In- 
corporated, 1953. Pp. viii, 184. $5.00. 

Morris on Torts. By Clarence Morris. Brooklyn: The Founda- 
tion Press, Inc., 1953. Pp. xxviii, 384. $5.00. 

POLITICS AND THE CONSTITUTION IN THE History oF THE UNITED 
States. Two Volumes. By William W. Crosskey. Chicago: 
University of Chicago Press, 1953. Pp. xi, 1410. $20.00. 

Pusiic ACCOUNTABILITY OF FOUNDATIONS AND CHARITABLE TRUSTS. 
By Eleanor K. Taylor. New York: Russell Sage Foundation, 
1953. Pp. 231. $3.00. 

THE LAWYER FROM ANTIQUITY TO MopERN Times. By Roscoe 
Pound. St. Paul: West Publishing Company, 1953. Pp. xxii, 
404. $5.00. 

Tue Lecat SecretaRy’s COMPLETE HanpBoox. By Besse May 
Miller. New York: Prentice-Hall, Inc., 1953. Pp. xxii, 662. 
$7.50. 

[125] 





126 THE GEORGE WASHINGTON LAW REVIEW 


THE PsYCHIATRIST AND THE Law. By Winfred Overholser. New 
bay Harcourt, Brace, and Company, 1953. Pp. x, 147. 
$3.50. 

THE SEx Parapox—AN ANALYTICAL SURVEY OF SEX AND THE LAw 
IN THE UnitTep States Topay. By Isabel Drummond. New 
York: G. P. Putnam’s Sons, 1953. Pp. x, 369. $5.00. 

Tue LrBRARIES OF THE LEGAL PRoFEsSION. By William R. Roalfe. 
St. Paul: West Publishing Co., 1953. Pp. xviii, 471. $6.00. 

THE Uneasy Case FOR PROGRESSIVE TAXATION. By Walter J. Blum 
and Harry Kalven, Jr. Chicago: The University of Chicago 
Press, 1953. Pp, viii, 107. $2.50. 





